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E’r'policies with respect to ' In many US. jurisdictions, the business and legal communities have
expressed in recent years serious concerns regarding the efficiency, pre-
dictability, experience, and knowledge of courts with respect to complex
corporate and commercial disputes. In a few jurisdictions, steps have been
taken to create specialized judicial resources, called business or commercial
courts, to mitigate this problem and such steps are being considered in
additional jurisdictions.

After two and one-half years of analysis of the problem and responses
to it, the American Bar Association’s (ABA’s) Section of Business Law (Sec-
tion) acted on a report of its Ad Hoc Committee on Business Courts
(Committee) in August 1996. That report: (i) identified the reasons why
some jurisdictions are considering or have adopted business courts of spe-
cial jurisdiction or specialized business court divisions of courts of general
Jjurisdiction; (i) summarized the use of specialized courts in the federal
courts and in other countries; and (iii) surveyed each of the fifty states to
determine the status of efforts to create any such separate courts or spe-
cialized departments.

The Section determined to recommend that courts which hear a sub-
stantial number of corporate and commercial disputes establish specialized
court divisions to provide the expertise needed to improve substantially
| the quality of decision making and the efficiency of the courts with respect
to such business cases.

This report! examines why such an organizational step for the judiciary
is far from dramatic, but rather is consistent with specialization throughout
our society. Specialization of courts has been implemented successfully in

st

1. This report is, in substance, the same as the Report of the Ad Hoc Committee on
Business Courts, dated August 1, 1996, which was presented to the Section and approved.
It has been amended by the Committee chairs in minor respects to reflect more current
information and to improve readability for a more general audience. The Committee mem-
bers were Dennis J. Block, Helen D. Chaitman, William H. Clark, Jr., Gandolfo V. DiBlasi,
Campbell A, Griffin, Jr., Robert L. Haig, James J. Hanks, Jr., Robert L. Nutt, and David R.
Woodward. The Committee was chaired by R. Franklin Balotti and Roland E. Brandel.
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judicial systems, both domestically and in other countries, and is necessary
to enhance the substantive quality and efficiency of U.S. courts.

SUMMARY

Specialization is an increasingly common characteristic of Western so-
cieties in the late twentieth century, and that trend is likely to continue
into the twenty-first century. The professions, including the legal profes-
sion, are more subject to the pressures that result in specialization than
those societal activities that are less complex and involve less technical
knowledge and experience. While the legal profession itself has become
more and more specialized in recent decades, the judiciary, in most juris-
dictions, has lagged behind in this trend. In an era of scarce judicial re-
sources, the inefficiencies that result from a failure to specialize have be-
come less and less tolerable.

This report describes the concept of specialization in the judiciary and
sets forth instances where specialization has been implemented. It also
examines reasons why specialization with respect to complex business, cor-
porate, and commercial matters is desirable, and sets forth, in summary
form, the result of a survey of all fifty states and the District of Columbia
conducted by the Committee in the spring of 1996.

SPECIALIZATION IN GENERAL
SPECIALIZATION IN SOCIETY

Our complex society has experienced a dramatic, inexorable movement
towards professional specialization. Society may thereby lose some of the
broad perspective and insight of generalists as the movement toward spe-
cialization gains force. Yet, it is clear that in almost every field of endeavor
and in every profession, the need to master a body of knowledge and to
gain experience in working within that body of knowledge has created a
narrower focus over time for those who work within more broadly defined
fields. Specialization has been a fact of life for decades in the medical field,
for instance, and, more recently, it has become an important characteristic
in the legal profession, particularly in large urban areas. Those areas, of
course, describe where a growing portion of the U.S. population resides.
Lawver demographics are consistent with these general trends in moving
toward urban concentrations. Further, lawyers are increasingly concen-
trating their numbers in large law firms and corporate legal departments,
where specialization is typical. In fact, in such large, urban legal organi-
zations, a generalist is becoming a rare phehomenon.

For lawyers, one level of specialization is to practice either as a litigator
or a counselor. Increasingly, a lawyer who is a counselor not only chooses
to forego functions relating to dispute resolution, but also counsels on
relatively nar . fields of human activity and bodies of law. One need only
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take a brief look at the ABA itself to appreciate the felt need of its members
for an organization that permits a narrow and intense focus in order to
master a field of knowledge. The ABA has almost twenty sections, ranging
in size from modest to in excess of 60,000 members, each of which focuses
on a separate, substantive field of the law. One of these is the Section of
Business Law. To a layperson, the designation of oneself as a “business”
lawyer would seem specialization enough. We know, however, that business
_mﬁdwmwm can be, and indeed must be, further specialized in order to deliver
@mmo.:wsﬂ services. Look again at the organization of the ABA’s Section of
Business Law for further indication of a felt need to specialize. The Section
rmm more than thirty standing committees that focus on various sub-spe-
cialties of business law; in addition to scores of ad hoc committees and task
forces.

The litigation bar is also, by necessity, becoming specialized, although
at a slower pace than other practice areas. Litigators today have added
&Q.Emnnw to their defined practice scope. They are U@oogwswv for example,
antitrust litigators, insurance litigators, product liability litigators, securities
litigators, and criminal defense litigators. ‘

Like it or not, specialization of the legal profession is a dominant theme
.ﬁomm% and is likely to become even more dominant because specialization
is an efficient method to deliver legal services in complex matters. Courts
are m.cE.ooﬁ to the same powerful forces that have produced professional
m@mﬁwrwmmoz throughout other components of our legal system. The
Committee examines below what the response of the courts has been, and

what it should be, to these forces in the context of complex corporate and
commercial issues.

THE CONCEPT OF %wmQENN\ﬁM ON IN THE COURTS

In concept, specialization at the trial court level can occur in our judicial
systems in two forms. The first is a court of specialized jurisdiction, one
which is appointed and managed separately to do the work mmmwmsmmwo it.
Examples of such courts are more prevalent in judicial systems in other
countries and, in the United States, are more common at the federal level
than at the state level.

Hrm.mmoosn_ way in which courts can specialize is to administratively
assign judges to hear particular categories of cases, but to maintain such
Eamwm as part of a single legal and administrative unit. Examples of this
kind of specialization at the state level are criminal courts, family courts
probate courts, and small claims courts. V \ o

EXISTING JUDICIAL SPECIALIZATION IN 1996

Other Western Countries

Several other Western industrialized countries, including France and
Germany; allocate some types of civil litigation to specialized  rts, the
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most common of which are, in fact, commercial courts. In England, for
instance, the Queens Bench Division of the High Court established a spe-
cialized Commercial Court almost a century ago. Use of the Commercial
Court has become a more important feature since the mid-1970s.

France maintains a judicial structure that also features various special-
ized courts, including specialized courts of commerce (tribunaux de com-
merce) and designations of particular judges from the courts of general
civil jurisdiction (tribunaux de grandes instance) to sit as a commercial
court. Germany, which also has created numerous specialized courts, in-
cludes a specialized commercial chamber (handelskammern) in each re-
gional court of general jurisdiction (landgerichtes). Austria has specialized
commercial courts that either may be independent commercial courts
(handelsgerichte) or may be set up with the courts of general jurisdiction.
Other civil law jurisdictions have had separate commercial codes and
courts for years, many dating back to the establishment of separate court
systems by merchants and traders desirous of predictable and speedy jus-
tice.

No attempt was made as part of the preparation of this report to survey
exhaustively the degree of specialization in other countries or to evaluate
the results of specialization in those countries. The limited research ac-
complished indicates, however, that neither the concept of specialized
courts nor commercial courts, in particular, is new or unusual in other

Western countries.

United States of America

The United States has a number of specialized courts at the federal
Jevel. Congress has created, by way of example, the U.S. Bankruptcy
Court, the U.S. Claims Court, the U.S. Court of International Trade, and
the U.S. Tax Court.

At the state level, it is unusual to find separate courts of specialized
jurisdiction.? Specialization nevertheless occurs through the device of es-
tablishing organizationally specialized divisions, departments, Or parts
within the trial courts of general jurisdiction. In addition to the jurisdic-
tions noted below that have created business courts, other common spe-
cialized “courts” are criminal divisions, probate divisions, and family or
juvenile divisions. Examples are numerous. Perhaps for urban jurisdictions,
such judicial specialization not only is not unusual but may define the
norm. Given the success of these specialized courts, the question perhaps
should be: “why not business courts?”

WHY A BUSINESS COURT?

Before addressing the question of why, it would be useful to address
what type of cases should be heard by a business court, whether one of

9. The chance.  urts, which are present in a limited number of states, are an exception.
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mvmowwmw.mm Jurisdiction or a division of a court of general jurisdiction. Th
appropriate scope of substantive matters heard by a business ooE).H is .
more complex issue than it initially might appear to be. Matters oﬁasaw:m,
SQCQWEQ range from complex corporate governance issues to owgg 1 w
transactions. This report takes no position on the appropriate sco M HMM mm
Ucm:.ﬁmm court, save one. The more complex the real-life social m%& eco-
nomic activity that forms the basis for the dispute, and the more compl
the legal doctrine dealing with that social and economic activity; wﬂmx
stronger the case for the identification of jurists with specialized fence
to hear and act on those matters. ’ penene
. Hro wmw.moimw, choice of appropriate scope is likely to vary from juri
diction to jurisdiction, depending on the size of the court, the ty umm Hmw
economic activity, and the disputes prevalent in the region ummgmaxw, M%
MoEA. Eogoﬁwn the question of whether a jury trial or a bench trial is HUM
_. %WMMMMMMV or preferable, approach will also vary from jurisdiction to
Many of ﬁ.ro arguments in favor of business courts are the same as th

for any specialized focus for jurists. As judges consistently hear mancwww
types of cases, they develop expertise, experience, and knowled W enabli .
them to @Q.%oﬁb their functions more proficiently than they ooma with ot
that expertise. They are more efficient and the @\cm&? of their Qmowmwomwoﬂ.:
Uoﬁ.@. Specialized judges handle every aspect of cases, from discove ,mmm
motion practice, to settlement conferences, to Hom@osmwbm to wb-oocmw ”
quests of counsel, to making the ‘ultimate decision more rapidly, e
confidently, and with much less use of resources.3 P mmere

3. I HOWGmmOH».M ffrey WNGE@OH has ar :.Oc.wwﬁ@& he compor ents ( hise Ay (5
s € P EOHOHDO 7 in more detail

Specialist ; . .
Q@ .E.mr% ﬁﬂm‘@m may be better, more efficient managers and may offer case processing
ecisions that intrude less upon liti ’ ive ri
i gants’ substantive rights. Case man i
setting and enforcing pretrial i 1 n e e
preparation deadlines, supervising discl i
eung re L 5 ¢ g disclosure and discov-
HMWB ﬂ W:ﬁm.ow. summary @nmmwdosﬁ and other dispositive motions, and brokering settle-
o - A tria Jjudge with specialized expertise would have more of an intrinsic “feel” for
ML MSEW %mﬂo tasks correctly, and would need less fresh research and reflection than
vould a generalist. Consequently, a specialist j i
. y, a specialist judge might well preside ove
cessing that is faster, less costly (in both judici ; mors Froqutndy
oth judicial a ; t
cessing ( ] nd attorney time), and more frequently
Fur ; ial j ’ isi
ot %Maozﬂ many of a trial judge’s decisions are invariably (and perhaps unavoid
/) made extemporaneously, with com i i i ' |
1 A paratively little time for research 1
reflection and written articulati ial j AR
on. Trial judges have frequ i i
; N ent face-to-fa
with lawvers, litigants, j 1 . araely ot
3 gants, jurors and the public. y
p Often they must rule orally, largely on the

basis of their accumulated knowled: j
. ge and judgment, rather th i i
of briefs, case law or policy considerations. . ma: rihan sfer painsaiing study

" M.Q&mﬁmw H.domm /w&:mwmm will be the specialist trial judge’s deep familiarity with a range
isputes involving the specialty topic. Although ialist j ibly wi

. . . gh specialist judges possibly will b

Jjaded or close-minded, the fact that the topic i il The « st 1= e
; d, . pic is familiar means the specialist - jud

will be able to grasp immediately the legal concept at issue as well mm the na _M ﬁmM
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These aspects of comparative efficiency may seem obvious to any lawyer
or judge without the need for empirical verification. The opportunity for
comparative performance analysis at a generalized level now exists, how-
ever, with the highly successful introductions of business courts in New
York and Chicago. In New York, the disposition of trial-ready commercial
cases increased thirty-five percent in 1993 (the first year specialized com-
mercial judges heard cases) over 1992, an efficiency attributed to the in-
troduction of the specialized jurists. The result of such efficiencies is that
with the same resources, the work of more than four generalist judges can
be accomplished by three specialized business judges.

Easy to predict, but perhaps less easy to evaluate, is the increase in the
quality of decisions. Specialized judges who know better the law and the
business context of disputes ought to be able to render decisions that are
more accurate applications of governing legal principles, more consistent
from case to case (and therefore more predictable), and more compatible
with decisions involving related legal doctrines. All of these results should
be important goals for judicial administrators.

These characteristics are of obvious benefit to those parties appearing
before specialized business court judges. Less obviously, however, any ef-
ficiencies in the conduct of business cases that are part of a court of general
jurisdiction can be of immense help in an era in which many states are
experiencing an extraordinary scarcity of judicial resources. Those effi-
ciencies in hearing business matters free up judicial resources to be utilized
throughout a court of general jurisdiction wherever those resources are
most needed. Three specialized judges assigned as members of a business
court division, for example, who can handle the work of four nonspecial-
ized judges hearing similar cases, have, for all practical purposes, added
the equivalent of a new full-time judge to an otherwise beleaguered court.

There may be special reasons for moving more quickly to set up business
court divisions rather than some other theoretically conceivable specialties.
The first reason is the significant complexity frequently associated with
business cases. That complexity puts a premium on jurist knowledge of,
and experience in, the substantive legal areas and underlying relationships
in dealing with such matters. Second is the effect on our larger society of
cases involving business interests. More frequently than not, the impact of

factual controversy. The specialist trial judge will be superior to the generalists in her
ability to focus more quickly on the important factual issues and to apply the law with
sensitivity in light of the court’s institutional memory. Finally, the specialist bench will
recognize quickly how a single case disposition fits in with the fabric of the substantive

area.

Jeffrey W. S * el, Two Cheers For Specialization, 61 BrOOK. L. REV. 67, 113-14 (1993).
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court decisions in the business area affects not only a single individual or
company, but also numerous persons throughout society, including em-
m_oﬁomv shareholders, creditors, suppliers, or customers of the companies
mvolved. Consequently, it is particularly important to the vitality of our
economy and to the hundreds and sometimes thousands of wmo\m&m who
are directly affected by a single business case that such cases be handled
expeditiously, efficiently, and correctly.

SOME POSSIBLE NEGATIVES AND RE
THERETO SPONSES

. H.H has been argued that a specialized business court gives a higher quality

_cm.&ow& resource to certain categories of cases at the expense of other cases
It is clearly the intent in establishing business courts to improve the @cmm?.w
mb.m .@BQQ@% of the judiciary. This was the goal and the result when
criminal, probate, family law, and juvenile divisions of courts were created
There need be no additional expense associated with business courts ros,..
ever. They need no special physical or personnel resources, save mw:&m@
with a mission to specialize. Such courts also do not snwmmmmif. affect the
remainder of a civil calendar. Quite to the contrary. As described above
the more mmmo.wma handling of disputes by judges who understand the oogH
plex economic activity and complex legal principles applicable to that
OWBEQQ&. activity will free up resources for other litigants. If the New
wn.ﬁw.@xwmﬁmsﬁo is duplicated in other jurisdictions, the equivalent of a
trial judge, a court room, and associated administrative personnel will be
freed for other trial work with the assignment of three specialized business
court judges. That is so because those three judges have demonstrated the
ability to absorb the case load of a now freed—up fourth judge. Further, to
the extent that business cases are less likely to be assigned to judges in ww@
mmb@w& division of a court, those judges will have a better opportunity to
QQ@O@ a more comprehensive knowledge of the remaining tvpes of Titi-
gation that will be brought before them. \

A few have argued that no litigants should have “better” justice than
others. .mcor a position, however, would result in the rejection of every
zos..cb?dwmm:% adopted improvement in the judiciary, from m@mﬁmEwa
family courts to evening hours for traffic courts to mxw\o%ﬂma calendaring
for special situations. It is not reasonable to oppose business courts for such
a reason and thereby to insist on a common level of performance of the
Jjudicial system. To the extent that other litigation areas could also benefit
.@oB.m degree of judicial specialization, the answer is simple. The answer
is to identify that need, establish a specialized court to meet the need, and
thus achieve a better level of justice. w.

. Some members of the judiciary have also expressed concerns. Some
Judges do not like the idea of specialization no matter what the subject
matter area. They would like the ability to hear cases that * lve a wide
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range of types of law, whatever their past experience or expertise. There
are arguments that broad-ranging experience is valuable and, further, that
the life of the jurist may be more interesting as a result of the ability to
hear different categories of litigation.

Both of these positions have merit. Similar positions have been voiced
Joudly and frequently in the corridors of law firms throughout the country
for at least the past three decades. Unfortunately, the failure to build an
expertise and the cost of being a Renaissance lawyer exacts a high price
which must be paid by someone. In the case of the private bar, that some-
one, namely the public that retains lawyers to provide services, simply
refused any longer to pay the price for the nonexpert lawver to dabble in
various fields. The public has forced reluctant lawyers to develop experi-
ence, expertise, and knowledge in the field of law in which they practice.

There are no similar direct pressures on the judiciary, but to the extent
that it resists specialization, it imposes significant costs on society. It is likely
to be a question, therefore, not of whether specialization should be imple-
mented, but of how long the public will permit the failure to specialize to
continue. As the cost of government increases, the pressures on the judi-
ciary to contain costs and efficiently manage judicial resources will also
increase.

Another concern that has been expressed is the loss of flexibility in
administering judicial resources. There should be little, if any, loss of flex-
ibility in a well-administered court that assigns judges to a specialized
department. They can be rotated and develop more than one specialty.
Such judges can be available for other assignments. The fact that they are
specialized and that their highest use is in hearing cases within their field
of specialty does not mean that they are less capable of handling other
cases not in their specialty than those judges who have chosen not to
specialize at all.

There is a further consideration for those who oppose specialized busi-
ness courts in the judiciary. U.S. businesses today express great dissatisfac-
tion with our judicial system. Increasingly, disputants seek resolution of
disputes outside of the judiciary. The American Arbitration Association,
for instance, reported over 62,000 cases filed with it in 1995, an increase
of over 100% from 1982. That number, of course, does not reflect the
establishment in recent years of numerous alternative dispute resolution
(ADR) organizations, some employing ex-judges, to which thousands of
additional cases are being referred. Increasingly, parties to commercial
ventures enter into contractual arrangements that, from the outset, include
a joint waiver of rights to file claims in courts and a commitment instead
to ADR techniques.

At one level, the development of the common law may suffer as cases
that might establish precedent for the guidance of all, if decided in a court,
are instead  ‘ded by private parties and provide precedent for no one.
At another icvel, a diversion of cases from a judiciary that has scarce
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matters, its Court of Chancery. It has existed for over 200 years and has
raditional equitable jurisdiction. Its business specialization is not the result
of a formal decision to specialize, but rather is a result of the incorporation
of a large number of U.S. companies in Delaware and the equitable nature
of so many of the disputes n which they are involved. The Delaware Gourt
of Chancery’s function as a highly expert court for corporate issues has
received consistent accolades from practitioners, litigants, and academics.*

In addition, in April 1994, the Delaware judiciary put into place a
specialized business litigation panel, consisting of trial judges from its Su-
perior Court and, by designation, its Court of Chancery. The judges of
the panel, who will provide summary proceedings and handle more effi-
ciently business disputes in the law courts, will hear cases in which one of
the parties is a Delaware citizen, the amount in CONtroversy is $1 million
or more, and the parties agree o submit their cases to the panel and waive
their rights to a jury trial and to punitive damages. No cases had been
referred to this panel as of July 1996.

New Jersey

New Jersey also has a long-standing Ghancery Court that has developed
special expertise and abilities with regard to complex corporate law mat-
ters. It consists of one chancery judge in each county. Generally, the cases
are transferred to the law division for trial of damage claims. The Business
Law Section of the New Jersey State Bar made a proposal several years
ago to establish separate business courts, but the Chief Justice of New Jersey
opposed the proposal.

Illinois

Tllinois has a unified court system, which includes chancery courts with
general equity jurisdiction. These chancery courts operate as divisions of
the general courts in each county and determine damage issues, even after
equitable issues are determined. In 1993, on the initiative of its chiefjudge,
the Cook County Circuit Court, in which the city of Chicago is located,
assigned three judges to a commercial litigation calendar, under which one
judge handles all aspects of the case assigned: from preliminary hearings
and motions to trial and jury instructions. Cases are automatically assigned
to the commercial litigation judges if they involve commercial disputes and
meet certain other specified criteria. The commercial litigation division

4. See, e.g, William H. Rehnquist, The Prominence of the Delaware Court of Chancery tn the State-
Federal Joint Venture of Froviding Fustice, 48 Bus. Law. 351 (1992). A scholarly analysis of the
Delaware Court of Chancery concluded, with the concurrence of several commentators, that
the functioning of that court as a highly specialized forum for corporate law issues deserves
high praic ¢ Rochelle C. Dreyfuss, Forums of the Future: The Role of Specialized Courts in Resolving
Business L~ 5, 61 BROOK. L. REV. 1, 5-8 (1995). :
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S(mm mmwmsawm F 5@.@ to five judges with the expectation that the division
would be handling eighty percent of all new commercial cases filed.

New York

. 7.@2 York was the second state, after Delaware, to create a commercial
division. The movement began on January 1, 1993, when Nev ﬂom.'ﬂmw
OOE%Q.N established four specialized “Commercial Wmmﬁm: (called ﬁw .
ments in some states) to hear complex commercial and business om@w@mwﬁ-
?amdﬁmmﬂms. Moa experienced judges were assigned to staff them. In M ) wd
1994, New York’s Chief Judge praised the Commercial Parts as w mcoowowm%
chmwwcm wm:ﬁwam and judges have publicly expressed similar favor Em.
evaluations. A thirty-five percent increase in dispositions in 1993 com \ M
to m@@m has been attributed to the productivity of the Commercial WMWM
ZQNMMMMWWMM@MMMWM MMMWMME»& mﬁ% Federal Litigation Section of the

n issued a Ivi
mending establishment of a commercial mocmmam;@wmww”www me%moﬂwﬁomwﬁbw
Judge of the State of New York established the Commercial Omc M T wa
Torce to create a Commercial Division. The Commercial Uwﬁwwomw -
@oowm&zm on November 6, 1995, and five New York state Supreme Q@mmb
Jjudges were assigned to hear exclusively commercial cases H@b New Mmswm
County, with an additional commercial division judge designated 5,,7%9)
roe O.ocsﬁ\ A.W.oormmﬁi. More than 4000 new cases were filed in the Q .
BQBE.H UE@@E in New York County between that date and Jun oww.
1996 (in addition to the several thousand pending cases transf QM, V
the commercial parts). e
wuw.oom%zm the establishment of the commercial parts in 1993, Gow
gwﬁo Cuomo suggested, in September 1992, the mmﬁm&:mwgmmn of n e
cialized, separate commercial court and formed a task force to st M .%M-
Delaware Chancery Court as a possible model. Chief Judge a%morw o,
WAWMMH Q:.w @M.o%mo&ﬁoﬂm%&mﬁr@ project stalled. In January 1994, Qo«MMMWM,
0, In his State of the State address, again \ ;
a MSS.,S@@ commercial court, this ng“ wmos‘mwwmz WMMMMMW Mmoﬂm - mo.‘(‘&o@
the chief judge in undertaking a joint study. v peration of

North Carolina

North Carolina recently created a business court in September 1995
Upon a recommendation from the state Commission on Business L S
wmm. the Economy, the North Carolina Supreme Court created MM@ MMMW
O&Emmm court by designating a superior court judge as Special Superior

ourt .%.amo for Complex Business Cases. Cases will be assi ned to th
new business court by the chief justice of the state supreme oo:mﬁ 250 &M
decide, upon a request from a regular superior court judge or Woﬁw Mm@

or both parties, whether to designate a matter as a comple " usiness case
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Wisconsin

Wisconsin is the most recent state to create a court that will hear com-
plex business and commercial cases. In 1994, Governor Thompson, by
Executive Order, created the Task Force on the Creation of a Wisconsin
Business Court. On recommendations made by the Task Force, Chief
Judge Sheedy implemented a business courts pilot project and designated
two judges to the Special Business Courts in Milwaukee County in April
1996.

Virginia
Virginia does not have a business court, but certain business disputes
are referred to the Virginia State Corporation Commission.>

PROPOSED BUSINESS COURTS
Pennsylvania

A movement to create a specialized business court in Pennsylvania be-
gan in 1988. Bills were introduced in the Pennsylvania legislature in 1991
and in subsequent legislative sessions to create a new Pennsylvania Chan-
cery Court, which would hear cases both in law and equity that involve
business and commercial matters. In 1995, Senate Bill No. 616 (S.B. 616)
was introduced to establish the Pennsylvania Commerce Court. The Cor-
poration Bureau Advisory Committee Subcommittee on the Commerce
Court (Subcommittee) was established on November 3, 1995 to evaluate
the concept of establishing a commerce court. On April 29, 1996, the
Subcommittee favorably endorsed the concept of establishing a commerce
court. Although the Pennsylvania Senate Judiciary Committee passed S.B.
616 on June 18, 1996, the bill went no further in the 1996 legislative
session.

California

In California, an active effort commenced in early 1991 within the
11,000 member Business Law Section of the State Bar of California (Busi-
ness Law Section) to study the feasibility of a specialized business court.
The Business Law Section published a Preliminary Report on July 20,
1991, sponsored a Pepperdine Law School study of the handling of busi-
ness cases in the Los Angeles Court Superior Court (a trial court) (which
was published in September 1992), and has advocated since 1993 the

5. The Virginia State Corporation Commission (Virginia Commission) has three judges
who have the authority to issue decisions that are appealable directly to the Virginia Supreme
Court. It has jurisdiction over challenges to corporate charters, claims under state insurance
regulations, and regulations governing financial institutions. The Virginia Commission does
not,he -, have jurisdiction over breach of contract claims or shareholder derivative suits.
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creation, on a pilot project basis, of business courts in the state. Legislation
to mandate the creation, on a pilot project basis, of a business court was
sponsored by the business community and introduced in both houses of
the California legislature in February 1994, but neither bill progressed.
On March 22, 1996, the Chief Justice of California appointed a Task Force
of the Judicial Council (Task Force) to evaluate the desirability of estab-
lishing business courts. The Task Force is to report its findings in 1997.

Flovrida

The 4000 member Business Law Section of the Florida State Bar began
an evaluation of business courts in 1995 and determined in june 1996 to
pursue the implementation of a pilot project business court in Dade
County (Miami). The Business Law Section is working with the Dade
County Trial Lawyers Association to create a definitive @wowommw tor pre-
sentation to the judiciary.

Massachusetts

The Massachusetts legislature has not actively considered any proposals
for separate business courts since 1988, when a bill was introduced in the
Massachusetts Senate to establish a separate chancery division to handle
business matters within the superior court (a trial court). The chancery
division would have been a court of law and equity, with jury trials allowed
to the extent they were required or permitted under Massachusetts law.
The bill, however, was not enacted. The Boston Bar Association’s Business
Law Section and Civil Litigation Section formed a joint task force in 1997
to study and consider proposing such legislation again.

STUDY EFFORTS

There are, or have been, efforts under way in six states, in addition to

those mentioned above, to study the introduction of specialized business
courts. These states are:

(i) Colorado: In 1996, the Colorado State Bar Association estab-
lished a committee to study the possibility of establishing a busi-
ness court.

(i1) ?ﬁowwmm.b“ The Business Law Section of the Michigan State Bar
Association is evaluating business courts.

(ili) Minnesota: In 1992, the Minnesota legislature established and
funded a committee to study establishing a business court. No
report has vet been made.

(iv) Mississippi: The Secretary of State’s Business Law Advisory
@Bcw has begun informal consideration of whether to sponsor
business court legislation.
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(v) Ohio: In 1994, the Ohio State Bar Association appointed a spe-
cial committee to study the possibility of establishing a business
court. The committee expected to issue a report by the end of
1996.

(vi) Texas: The Texas Business Law Foundation, a private nonprofit
corporation, created a committee to study business courts; how-
ever, that committee has not been active for more than a year.
‘The Business Law Section of the Texas Bar Association previ-
ously had created a committee to study the issue, but no written
report was produced.

In summary, as of June 1996, there were business courts in six states,
five of which have formed such specialized courts since 1993. The concept
is being advocated or formally studied to determine whether it is appro-
priate for implementation in an additional eight states. We are in an era
in which the business court concept is new; it is not broadly accepted, but
is being implemented in some states, debated in others, and beginning to
be addressed through study in yet other jurisdictions. In evaluating the
progress of the quite recent movement towards business courts, it is no-
table, however, that the fourteen states in which some activity with regard
to business courts has been undertaken constitute twenty-eight percent of
the states and account for more than half the population of the United
States. Further, two of this country’s three largest cities and Delaware, the
most influential of all states in terms of the development of corporate and
securities law doctrine, have functional, and highly successful, business
courts.

CONCLUSION

It is clear that the movement toward specialized business courts in the
United States is in its inception but is gaining strength. It is also clear that
the movement is stimulated by strongly felt needs in the business and legal
communities. Examples of support from those communities can be found
in recommendations that business courts be established of the Commercial
and the Federal Litigation Section of the New York State Bar (1995), the
Business Law Section of the California State Bar (1993), the Business Law
Section of the Florida State Bar (1996), the American Corporate Counsel
Association (1996), and special commissions in North Carolina (1995) and
Wisconsin (1996). The business community has also indicated strong sup-
port through its active sponsorship of legislation in Pennsylvania and Cali-
fornia. )

Action has been taken by the State of New York in expanding the New
York City experiment with commercial parts (1993) and the adoption at
the state level of a commercial division (1995), by Cook County in assign-
ing judg~" *o hear only commercial cases (1993) and expanding the num-
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ber of such judges (1995), and by the states of North Carolina (1995) and
Wisconsin (1996) in establishing business courts. .

Only nine years ago, major efforts to establish business courts began in
this country. The first formally appointed business court dates back only
four years. Progress, however, has been steady. All pre-implementation
analysis predicted a higher quality, more efficient judicial resource. The
empirical results are very positive and there appears thus far to _wa no
criticism in jurisdictions where business courts have been established.
Where there has been criticism in states that are considering business
courts, it seems based in a resistance to change and “strawman’ arguments
that could apply in theory to any specialized court, but in practice appear
to apply to no specialized court.

Where business courts have been established they have been highly suc-
cessful. Any jurisdiction with similar characteristics should carefully con-
sider establishing a business court. Those characteristics importantly in-
clude a case load of complex commercial and corporate issues large
enough to justify a specialized component of the bench and a bench con-
sisting of enough judges to permit specialization. Conditions vary too
markedly from state to state and from community to community to rec-
ommend details with regard to the establishment of business courts. The
existing, ploneer business courts, however, can provide empirical data,
model structures, and alternative features to facilitate the analysis and
implementation by jurisdictions now considering the concept. How to get
business courts established politically, whether business court judges should
be rotated out of such assignments, and what should be the subject matter
scope of the court are examples of issues left for resolution by the individual
jurisdictions. The basic concept, however, appears to be an idea whose
time has come, and well-managed urban courts should consider without
delay the merits of such a specialized court in their jurisdiction.





