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By RobertC. Meads o,

Commercial Division ADR:
A Survey of Participants

SURVEY tn
ducted by the
Commercil Divi-
sion in Mareh
1997 of close to 40 atlor-
fieys and neutrals who
had participated in ifs al-
temate dispute resolution
program revealed a high
level of satistaction. About
70 percent of neutrals and
49 percent of attorneys
completed and returned the forms,
This article will summerize a teport of
that survey. :
The Commerciel Division prog
is ane of mandatory, courtannexed

ADR (although parties are welcome to -

{ise a private provider) in cases
deemed appropriate by the judges.
The parties may choose the type of
ADR and select the neutral from a ros-
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fer of over 200 practitio-
ners, Generally, discovery
is stayed for 30 days and
ADR should be completed
Within that period; al-
though it may continue
without a stay-if needed.
( The process is coniden-
fial and free.

ADR is nof a panacea

nor & magic formula, But -

the dynamics of commer-
Cia ligation make these ceses well
sufed overall o' ADR. The smaller
cases, ones worth $25,000to 10000,
are perticularly good candidates when
the cists of prepering and ‘tying
these cases are.considered.

More than 300 cases have Degh re
fetred to ADR in the Commercial Div-
sion, [n cases where the process has
concluded, 52 percent were complee
Iy seted. L
‘More than haif of espording prac-
ticorers veperted having hed “some
expériéice” with mediation and -2
small namber stated that tiey had
hatt “considerable experience.” Al-
most-§0-percent of the neutrals have
16 or more years of experience, with

T percent reporting having had some
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formal ADR training from sources in-
cluding the U.S. District Court for the
Southern District, the Association of
the Bar of the City of New Yark. Sev-
enty have undergone training spon-
sored by the Commercial Division,

Reporting on their most recent ADR
proceeding, 83.3 percent of the ney..
trals indicated thal ‘they had spent
more than three hours in the ADR
process and almost 30 percent had
Spent over seven hours, Attomeys re-
sponded simifarly,

Nearly 90 percent of the_ neutrals
concluded that the process by which _
they had been designated to serve in
particular cases had been efficied,
Participating counsel agreed that the
forms used to commence the ADR

process are easy to use (918 per- -

cent).

In 763 percent of the cases, the
program was able to provide partici-
pating counsel with a neutral of their

result of that process, Indeed, 16 per-
cent of the responding counsel stated
that although their cases had not dur-
ing ADR, the process had contributed
lo settlement shortly thereafter, All of
these cases would have been record-
ed for statistical purposes as “fail-
ures,” thpugh they were not,
Furthermore, close to one-third of the
responding attorneys reported that
ADRHad $éived to narmow differences
although the case did not seitle. Ovér
twa-thirds of the neulrals responded
that the process reduced hestility and
anger between or among the parties.

Counsel overwhelmingly indicated
that the litigation resumed quickly af-
ter an unsuccessful ADR effort, All the
neutrals indicated that they would be
willing to serve again.

Compulsory Process

Whether mediation should be com-
pulsory s controversial. Some argue
that since mediation is a consensual
process, it makes no sense for it to be
other than purely voluntary, Not un-

choice. Neutrals (93.7 percent)-and -expectedly, 975 percent of the fiew

counsel (318 percent) felt that the
Commercial Division Support Office
responded well to communications
about the ADR process,

Neutrals and participating counsel
alike-reported that the ADR Rules of
the Commercial Division are clear and
understandable {100 percent and 88.4
percent respectively) and fair to both
sides (374 percent and 875 percent
respectively).

Most neutrals and attormeys were
satisfied with the amount of discov-
ery. Three-quarters of the neutrals
and participating attorneys indicated
that there had been no problems in
arranging the initial ADR session.
Counsel overwhelmingly (326 per-
cent) stated that the neutral had been
diligent In contacting the parties prior
to the session. Almast 80 percent of
the attorneys indicated that their cli-
ents were willing to participate. Also,
77 percent of the attorneys were of
the opinion that their opposing coun-
¢l had not obstrucled the process.
The belief that ADR is merely an oeca-
sion for tactical maneuvering is not
berne put by the results of this
survey.

Participating counsel were substan-
tially satisfied with the eutrals; al-
most 87 percent thought that the
neutral was fair to both sides, 85.2
percent felt that the neutral had dem-
onstrated a familiarity with handling
disputes in commercial litigation and
80.3 percent concluded that the neu-
tral had demonstrated the skills nec.
essary to conduct the ADR process.
Both neutrals and attorneys (91,1 per-
cent and 85.2 percent) concluded that
the process had run smoothly,

Settlement

Just under half of the responding
atorneys reporfed that their cases
had settled in the process. An almost
Identical percentage of neutrals stated
that their most recent case had set-
tled.

The program’s 52 percent seitle-
ment rate, however, tells only past of
the story. Program stallstics do not
reflect instances in which a case set-
tles after the ADR process ends as a

trals backed a mandatory program.
It s striking, though, that the vast
majority of attorneys, over three-quar-
ters, also believed that the current
program shauld not be volutary,
Somewhal unexpected was this: 84
percent of the attorneys representing
plaintilfs and 72 percent of the attor-
neys representing defendants indicat-
ed that the ADR Rules should not be
changed o make the program purely

voluntary, That ADR may produce set- -

Uements sooner than litigation is rec-
ognized to benefit both plaintiffs and
defendants.

Examination of the variables in the

study (by regression analysis) pro--

duced some interesting results, The
presence of the clients, at least by
phone, at the ADR session resited iy
Setlement rates of nearly 60 percent,
In the 17 cases in which clients were
neilher present nor available by
phone, the sattlement rate was zero,

It seemy clear that the chiances for
settlement will increase if the client or
the corporate decision-maker is
present. (The rules might provide for
an exemption if the newtral is per-
suaded that good cause for an exerap-
tion exists, as in a small number of
cases in which a client is located out-
side the counlry),

Further, this analysis showed that
allorneys with considerable media-
lion experience are more than twice
as successful at reaching Settlements
is are attorneys with no previous ex-
perience, On the other hand, settle-
ment rates were substantially similar
whether the attorneys hailed trom
small, medium or large firms,

Conclusions

From these stalistics, a number of
conclusions seem reliably to emerge.
The ADR process is being handied ef-
ficiently by the division and the
ground rules are clear and fair, Most
parties can obtain a neutral of their
choice. Neutrals are responsive and
generally well-suiled to their task. Sig-
nificant time is being devoled to the
mediation process, On average, every
other case settles in ADR, and of
these that do not, differences are nar-
rowed in a notable number of in-
stances and other cases settle after

the process concludes. The pracess
does not take an unreasomable
amouat of time. If it fails, ltigation
resumes quickly.

The report containg a number of
recommendations, The first is that an
additional percentage of cases should
be relerred to the program. Attomeys
are encouraged to agree to mediation
in cases pending in the Commercial
Division.. The ,program will accept
pending cases, voluntarily brought to
it even though: the-program has pri-
marily been a'mandatory one to this
point.

(For information about how the

- program works, a copy of the Guide to

the Alternative Dispute Resolution Pro-
gram can be obtained by telephoning
(748-5303).

The report recommends that (he
compulsory nature of the program be
maintzined. Whilz some cases are
doomed to failure in ADR (eg, cer-
tain cases in which a party has 2 sefi-
ous motion to dismiss o [or summary
judgment based n the law), many
other malters are appropriate candi-
dates. If the progran were purely vol-
untary, these petentially resolvable
cases would continue to grind their
way through the expensive discovery
process,

A mandatory program eliminates
the fear of conllict with agevessive cli-
ents over a recommendation 1o pur-
sue ADR, and the fear of being
perceived as weak bacause of 2 will.
ingness to consider t. Since the par-
ties choose both their own neutral
and the form of ADR they prefer, the
imposition upon the parties caused by
a mandatory system is limited,

Of course, there is the risk that the
process will fail, that ime will be lost
and expenses incurred; but the pre-
gram is designed to keep these risks
to a minimum,

The report recommends that the
discovery stay be retained, This pro-
vides & window of apportunity during
which the parties may concentrate se-
riously on ADR while avoiding the ex-
pense of disclosure. However, the stay
period is brief and should continue to
be 50 (30 days initially with a 30-day
extension if granted by the court).
The report recommends increasing
training requirements for neutrals. It
emphasizes the nezd to keep the ADR
process a smooth and quick one over-
all (though admittedly there are some
cases in which it takes time for media-
tion to bear fruit). And it recommends
that, for the time being, the program
continue to operate without charge to
the parties. The neutrals are all volun-
leers who serve without fee.

The ADR Program of the Commer-
cial Division is one of the court sys-
tem's pilot prograzas in the ADR fiefd,

No doubt there are things in it that
can be improved, some of which are
discussed in the report. But the sur-
vey shows that there are reasons to
be encouraged and good reasons why
clients and attorneys should consider
ADR as an option, )



