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INTRODUCTION

Creation of the Commission and lts Mission

Citing the relative lack of fundamental changes to West Virginia’s judiciary since 1974,
Governor Joe Manchin Il created the Independent Commission on Judicial Reform
(“Commission”) on April 3, 2009 to “evaluate and recommend proposals for judicial reform in
West Virginia.” Specifically, the Commission was convened

[T]o study the need for broad systemic judicial reforms including, but not limited

to, adopting a merit-based system of judicial selection, enacting judicial campaign

finance reforms or reporting requirements, creating an intermediate court of

appeals, proposing constitutional amendments or establishing a court of
chancery.
The Commission members represented a broad spectrum of the legal community, including
practicing lawyers, academics, and former jurists, in order to ensure that the Commission’s
recommendations were the product of diverse viewpoints and shared knowledge.

At its first meeting, the Commission adopted a proposed work plan designed to structure
the Commission’s work and processes in a manner consistent with the principles and objectives
articulated in the executive order that created the Commission.?

First among these principles was a commitment to bolstering public trust and confidence
in the judiciary and thus the legal system. The judiciary derives its legitimacy in large part, if not
entirely, from the public’s perception of its accuracy and impartiality. It was thus crucial that the
Commission identify potential threats to the unprejudiced administration of justice and make

recommendations targeted at improving both the performance of, and public faith in, the court

system.

1 Executive Order No. 6-09.

2 Proposed Work Plan for the Independent Commission on Judicial Reform.
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Second, the Commission remained mindful of the independence of the judiciary, as well
as the sanctity of the separation of powers among the three separate and coequal branches of
government. The Commission recognizes that, as a creation of the Governor’s office tasked with
suggesting reforms to the judiciary, it is acted as an arm of one coequal branch recommending
changes to another. The delicacy and respect required in such an undertaking has not been lost
on this Commission, and at all times it has strived to acknowledge the shared roles of each
branch in maintaining and improving the justice system while simultaneously reaffirming the
independence that is one of the judiciary’s greatest virtues. Similarly, while the Commission
makes several recommendations requiring action by the Legislature, it does so respectfully with
deference to the Legislature’s own expertise and independence.

Finally, the Commission sought to undertake an objective examination of West Virginia’s
court system with the goal of proposing reforms that could modernize and improve West
Virginia’s judiciary. Aside from the creation of a Family Court system earlier this decade, West
Virginia has not substantially altered its court system since the Judicial Reorganization
Amendment of 1974. Since that time, however, the State has seen significant changes to the
number and types of cases handled by its courts, the cost and tone of its judicial elections, and
the public’s perception of the efficacy and fairness of the judiciary, indeed the entire justice
system. The time is right for several crucial reforms that will address the shifting landscape
facing the State’s judiciary.

Context

In order to better understand the context in which the Commission was created, and thus

the purposes that it was intended to serve, it is important to note several troubling trends facing

the West Virginia judiciary.



The first is an erosion of the public’s confidence in the State’s justice system as a neutral
and unbiased arbiter. Even in 1998, when the Commission on the Future of the West Virginia
Judicial System published its report and recommendations, it was already clear that poor public
perception of the courts was a growing concern.® In a telephone survey conducted for that
report, 46% of respondents stated that they did not agree that West Virginia courts treated people
equally (with only 30% agreeing), and roughly the same number disagreed that those who went
before the courts received justice (with around 26% agreeing). In light of the increases in
campaign spending since 1998 and a recent decision by the United States Supreme Court dealing
with the impact of multimillion dollar campaign expenditures on the ability of judges to preside
over certain cases,” it is certainly reasonable to assume that the public’s perception of West
Virginia’s courts is no better today than eleven years ago, and perhaps even worse.

The second trend is the steadily increasing caseload before the Supreme Court of
Appeals. While the number of cases heard by the State’s circuit courts has remained relatively
stable over the past decade, the Supreme Court of Appeals has seen its annual number of filings
more than double over the past twenty-five years.

Third is the surge in judicial campaign expenditures in the past few years. Candidates
running for a seat on the Supreme Court of Appeals in 2000 raised a total of $ 1.4 million. In
2004 that number doubled to $2.8 million, and in 2008 it was $3.3 million.” As campaign

spending has increased, so too has the perception that interested third parties can sway the court

¥ Commission on the Future of the West Virginia Judicial System, Final Report, Dec. 1, 1998.
* Caperton v. A.T. Massey Coal Company, Inc., No. 08-22, 556 U.S. __ (June 8, 2009).

> National Institute on Money in State Politics, available at
http://www.followthemoney.org/database/state_overview.phtml.
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system in their favor through monetary participation in the election process. This perception
strikes at the very heart of the judiciary’s role in our society.

The Commission’s Methods

Transparency and Public Participation

In order to foster transparency and ensure its own accountability, the Commission sought
to encourage public access to its work. The Commission’s public hearings and meetings were
conducted in accordance with open governmental proceedings laws.®  Moreover, the
Commission also established a website through which it could provide notification of meetings,
detailed agenda items, and access to information and materials submitted to and considered by
the Commission.

Information Gathering

Due to the time constraints placed upon the Commission’s work the by Executive Order,
it was imperative that the Commission accumulate as much data, professional knowledge, and
public input as possible in a short interval. To that end, the work plan adopted at the
Commission’s first meeting outlined an intensive period of information gathering, which drew
upon a wide variety of sources, including:

. State Bar Survey - The Commission electronically circulated survey

questionnaires to members of the Bar in order to solicit feedback and suggestions
from the State’s practicing lawyers.

. Written Submissions — The Commission invited and encouraged submission of
written comments via email, through the Commission’s website, and during
scheduled public hearings.

®W. Va. Code § 6-9A-1, et seq.



Review of Previous Studies — Though the Commission faced a condensed
timeline for information gathering, it had the benefit of drawing upon the detailed
and thorough studies prepared by groups that have undertaken similar evaluations
of West Virginia’s judiciary over the past few years. While such studies are
naturally the work product of their creators, who announced their own
conclusions and recommendations, the research and data contained in these
reports provided invaluable background to this Commission. In particular, the
Commission was aided by the 1998 report of the Commission on the Future of the
West Virginia Judicial System and the 2005 report of The West Virginia State
Bar’s Judicial Selection Committee.

Consultation with the Judicial and Legislative Branches — Recognizing that the
opinions and suggestions of current judges would be of inestimable value to this
study, the Commission invited members of West Virginia’s judiciary, through the
West Virginia Judicial Association and the West Virginia Family Judicial
Association, to offer their thoughts on the Commission’s work throughout the
process, especially during the public hearings. Similarly, because many of this
Commission’s recommendations would ultimately require approval or
implementation by the Legislature, the Committee invited comments from several
key legislators, including the Chair of the West Virginia Senate Committee on the
Judiciary, and the Chair of the West Virginia House of Delegates Committee on
the Judiciary, and encouraged them to attend and present during public hearings.

Public Hearings — The Commission held three public hearings in three different
cities across West Virginia in order to encourage public participation in the
Commission’s information gathering process. The Commission invited several
interested groups to these meetings, including practicing attorneys, representatives
of organized labor, the West Virginia Chamber of Commerce, the American Bar
Association, the West Virginia Association for Justice and the Defense Trial
Counsel of West Virginia, as well as opening the meetings to the public generally.

On August 28, 2009, the Commission held a public meeting at Marshall
University to explore issues of campaign finance in relation to judicial selection.
On September 21, the Commission held a public meeting at the West Virginia
University College of Law on the issue of judicial selection. Finally, on
September 29, the Commission held a public meeting at the State Capitol on the
issue of judicial structure. Each meeting featured presentations on the identified
topics followed by an opportunity for public comments. Although each meeting
had a primary focus, the Commission welcomed public comments on any issue at
all of these meetings.



During these public hearings, the Commission was privileged to receive
comments and presentations from many diverse perspectives, including current
judges, labor and business representatives, professors, associations of judges and
attorneys, state agencies, polling specialists, judicial candidates, court
administrators, circuit clerks and speakers from other states confronting the same
issues as West Virginia.

Summary of the Commission’s Recommendations

After the information gathering stage, the Commission engaged in extensive discussion
regarding those issues that the Commission believed to be of most pressing concern to West
Virginia’s judiciary. Each commissioner spent significant time studying, deliberating, and
weighing issues that are both complex and hotly debated. In the end, we were able to reach
consensus on certain recommendations with an eye towards improving the independence,
impartiality, and effectiveness of the judiciary.  With regard to some issues, the
recommendations contained herein reflect the unanimous opinions of the members of the
Commission; on others topics or the attendant details, there may have been a divergence of views
among the members. However, it must be emphasized that the formal recommendations made in
this Report reflect the work of the full Commission and represent the Commission’s conviction
that the recommended change is needed.

One could spend a lifetime studying and designing a perfect judiciary, and reasonable
minds disagree. This Commission engaged in a best-efforts process to deliver specific
recommendations for enhancement, including recommended experiments to test alternative
methods that work in other states. In sum, the Commission’s task was not to declare victory to
any side of the judicial reform debates, but to offer a set of feasible recommendations to be

considered by the Governor, the Legislature, the Judiciary, and the people of West Virginia.



Having thoroughly analyzed the data, presentations, academic papers, and public
comment provided to it, and having considered and discussed the opinions and suggestions of all
of its members, the Commission makes the following recommendations:

First, the Legislature should adopt a public financing pilot program for one of the two
open Supreme Court of Appeals seats in the 2012 election. West Virginia has witnessed a steady
and substantial increase in the amount of money raised and spent by candidates in elections for
Supreme Court of Appeals seats. As campaign expenditures rise, so too does the threat of bias,
and certainly the public perception of bias, as candidates face mounting pressure to accept
donations from lawyers and parties that may appear before them once they take a seat on the
bench. This Commission therefore recommends a public financing pilot program to investigate
the potential for removing the specter of out-of-control and otherwise troublesome spending
from judicial elections. In conjunction with implementation of this public financing experiment,
the Commission recommends that the Secretary of State’s office publish a “voter’s guide” for
judicial candidates, which will serve as a non-partisan source of information to supplement (and
perhaps replace) advertisements and other information now paid for by individual campaigns.

Second, the Legislature should codify a version of the advisory committee process
currently used by the Governor to assist in the appointment of candidates to fill interim vacancies
in the judiciary. The Constitution (and by extension, a statutory provision) grants the executive
the authority to appoint a successor when a vacancy occurs during a judicial term. Today, over
forty percent of sitting circuit court judges were originally appointed in this manner. Governor
Manchin, as well as his immediate predecessors, has utilized advisory committees to vet,
interview, and recommend candidates for these positions. However, the specific role and

procedures of these committees remains undefined. The Commission believes that this process



would benefit from a more standardized procedure, and therefore recommends that the
Legislature codify these committees, establish membership and terms, and articulate uniform
procedures for assisting the executive in filling such vacancies.

Third, the Legislature should act to establish an intermediate appellate court. By virtually
any measure, the Supreme Court of Appeals is one of the busiest state appellate courts in the
entire country. An intermediate court, comprised initially of appointed judges, would ease the
burden on the Supreme Court of Appeals, free the high court to continue hearing a discretionary
docket focused on important or novel legal issues and expand the core functions of our appellate
judicial system. The Commission recommends that the proposed intermediate court employ a
“deflective” form of case distribution, in which all cases will continue to be filed in the Supreme
Court of Appeals, and then the Supreme Court, upon review of the case pursuant to rules and
procedures it has established, can make a decision regarding whether to retain the case or to
transfer (or “deflect”) the case to the intermediate court.

Finally, the Commission requests that Supreme Court of Appeals undertake a study of the
feasibility of establishing a business court in West Virginia. While there is no imminent crisis
with regard to the handling of business cases by West Virginia’s courts, such cases continue to
grow more complex. As this trend continues, parties and judges alike will benefit from specific
rules and judicial training aimed at handling cases brought under technical business statutes.
Moreover, the success of business court pilot programs in other states, South Carolina in

particular, warrants an investigation of the potential efficacy of such a system in this state.



The remainder of this Report contains the Commission’s detailed recommendations on:
Campaign Finance, Judicial Selection, Court Structure and an Intermediate Appellate Court, and
a Business Court. The Report concludes with an acknowledgment section for the generous aid

of individuals and organizations that contributed to our efforts.




CAMPAIGN FINANCE ISSUES IN JUDICIAL CAMPAIGNS

History and Context

West Virginia, like many states, has seen a significant increase in expenditures on
judicial election campaigns over the past several election cycles.” As judicial elections become
more expensive, candidates must spend more time and energy fundraising and advertising, which
may cause campaigns to take on a more aggressive tone. Of even greater concern, judicial
candidates will necessarily continue to accept substantial donations from lawyers, individuals, or
corporations who may subsequently appear before them, thereby putting our judges in the
untenable situation of potentially having to preside over cases involving campaign donors. This
is a serious threat, as impartiality and the appearance thereof are uniquely important to the
integrity of a court system, and such actions undermine trust in the judiciary regardless of the
outcomes or merits of specific cases.

In 2005, the Legislature passed sweeping changes to its campaign finance laws, the bulk
of which were aimed at regulating so-called 527 organizations® by placing limits on the size of
contributions to 527s, barring any 527 from soliciting or accepting contributions until it notified

the Secretary of State of its existence and purpose, and requiring disclosure of the direct costs of

" In the 2004 West Virginia Supreme Court of Appeals election, judicial candidates raised $2.8

million. This is double the $1.4 million raised by high court candidates in 2000. In addition,
third parties spent approximately $3.5 million during the 2004 campaign. Fundraising figures
remained similarly high during the 2008 election cycle, with the respective candidates raising
nearly $3.3 million. National Institute on Money in State Politics, State Overviews, available at
http://www.followthemoney.org/database/state_overview.phtml.

® For ease of reference, the phrase “527 organization” or “527” is used to refer to a political

organization that enjoys tax exempt status under federal law in accordance with the provisions of
26 U.S.C. § 527.
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purchasing, producing, or disseminating certain “electioneering communications.”® The
legislation also required that every electioneering communication include a conspicuous
statement that clearly identified the person making the expenditure for the electioneering
communication and which indicated that the communication was not authorized by the candidate
or the candidate’s committee. In 2007, the Legislature made additional revisions in an attempt to
clarify several of the definitions and disclosure requirements embodied in the 2005 statute.

However, in 2008, the Legislature was forced to further modify campaign laws in an
attempt to comply with an order by the U.S. District Court for the Southern District of West
Virginia declaring that several of the finance provisions of the revised campaign statutes violated
the First Amendment.!® These changes included removing prohibitions on spending by
corporations for advertising that was not “express advocacy” or its functional equivalent and
clarifying that limits on corporate political expenditures applied only to communications which
could only be interpreted as an appeal to vote for or against a specific candidate. The 2008 bill
also removed disclosure requirements from several types of non-broadcast media (mass mailings,
telephone banks, leaflets, pamphlets, flyers, outdoor advertising, newspapers, magazines, and
other periodicals), as required by the federal court’s holding.

It is possible that further revisions may be necessary, depending on the United States
Supreme Court’s upcoming decision in Citizens United v. Federal Election Commission. In that
case, Citizens United — a non-profit corporation engaged in political advocacy — is challenging

the FEC’s power under § 203 the Bipartisan Campaign Reform Act of 2002 to regulate

°  “Electioneering communications” were defined in the statute as paid communications made

by broadcast, cable or satellite, mass mailing, telephone bank, leaflet, pamphlet, flyer or outdoor
advertising or published in any newspaper, magazine or other periodical that: (1) referred to a
clearly identified candidate, (2) was publicly distributed shortly before an election for the office
that candidate is seeking, and (3) was targeted to the relevant electorate.

10 gsee Center for Individual Freedom v. Ireland, et. al., 1:08-cv-00190.
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electioneering communications and corporate expression.'! The suit also challenges the
disclosure (§ 201) and disclaimer (§ 311) requirements of the same act.'? If this suit is even
partially successful, the result may be major changes or exceptions to the power of state and
federal governments to regulate political speech or contributions by corporations and other third
parties.® Thus, while the outcome of this case is pending, there is substantial uncertainty
regarding the future of campaign finance laws.

Recommendation

The Legislature should adopt a campaign finance pilot program for one of the two
Supreme Court of Appeals seats scheduled for election in 2012

Something must be done to address the continued growth in spending on judicial
campaigns in West Virginia. As spending by candidates and third parties increases, so too will
the perception that “justice may be bought.” However, because the Legislature’s attempts to
curb spending on judicial campaigns through direct limits have come up against First

Amendment limitations, other potential solutions must be explored.

1 gpecifically, Citizens United challenged the application of the statute to a 90 minute film it

produced, titled “Hillary: The Movie” as well as advertisements for the film. The movie focused
on several aspects of Hillary Clinton’s political career, portraying her primarily in a bad light,
but did not expressly advocate for or against her election.

12 Section 201 requires any corporation or union that spends more than $10,000 in a year to
produce or air such communications to file a report with the FEC revealing the names and
addresses of anyone who contributed $1,000 or more for the communication’s preparation or
distribution. 2 U.S.C. § 434. Section 311 requires that broadcasts not supported by a candidate
or political committee include a disclaimer which who is responsible for its content as well as the
name and address of the group that produced it. 2 U.S.C. § 441d. See generally Bipartisan
Campaign Reform Act of 2002, Pub. L. 107-155.

13 Because much of West Virginia’s campaign finance legislation is based on federal campaign
finance laws, any ruling by the United States Supreme Court that finds the federal laws invalid or
reduced in scope under the First Amendment could likely have the same affect on West
Virginia’s laws.
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After considering several options, this Commission recommends exploring the efficacy
of publicly financing campaigns for the Supreme Court of Appeals. To that end, the Legislature
should adopt a public financing pilot program for one of the two seats on the Supreme Court of
Appeals that are scheduled for election in 2012, combined with the creation and publication of a
voter guide for that election. A similar system has been implemented with success in North
Carolina, a state which had been experiencing spending increases and related problems similar to
those in West Virginia.

Public Financing of Judicial Campaigns in North Carolina

Like West Virginia, North Carolina witnessed ever-rising spending on judicial
campaigns. The 2000 election for Chief Justice of North Carolina was the most expensive in
North Carolina’s history (just over $2 million), and saw former Chief Justice Henry Frye spend
over $900,000 and still lose.** These increases in spending led many to doubt the impartiality of
the elected judges. In one 2002 survey, 84% of North Carolina voters stated that they were
concerned that lawyers who might appear before the judges being elected accounted for almost
half of the contributions to North Carolina Supreme Court candidates.”® As pointed out by
Damon Circosta of the North Carolina Center for Voter Education, attorney donations to judicial
campaigns leave judges in a no-win situation: If judges rule in favor of attorneys who
contributed to their campaign, they risk the appearance of bias; if they rule against the same
attorneys, the judge may be accused of merely trying to avoid the appearance of misconduct.

In an attempt to combat both the threat and appearance of corruption in judicial elections

and their aftermath, North Carolina passed the Judicial Campaign Reform Act (JCRA) in 2002.

4 Damon Circosta, Public Financing of Judicial Elections in North Carolina — A Brief History,
Presentation to the Commission, August 28, 2009.

4.
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The JCRA established a public financing option for judicial candidates as part of a
comprehensive reform program that also lowered the maximum amount of campaign
contributions, made judicial elections non-partisan, and created a publicly funded voter guide.*
Under the JCRA, candidates who chose public funding receive a public grant, which is now
based on a “competitiveness formula,” as well as possible matching funds. Other provisions of
the JCRA included expedited campaign reporting (to trigger matching funds), “surprise attacks”
provisions, and fines and other penalties for violations. Financing for the public fund comes
from a number of sources, including a voluntary income tax check-off, attorney surcharges,
additional funds earmarked for publication of the voter guide, and general fund appropriations.
The JCRA was first implemented in North Carolina’s 2004 election. Twelve of sixteen
candidates successfully qualified for the public financing program, and a total of just under $1.5
million in public funds was provided to those candidates. Approximately $800,000 of that total
was spent on campaigns for two open Supreme Court seats, with the rest going to Court of
Appeals candidates. Of the five winning candidates, four received public financing. In 2006,
eight of twelve candidates qualified for the program, and five of six winners received public
funding. The success of candidates opting for public financing shows that the program provides
sufficient funds to run a campaign. The program continued in 2008 and was even extended to

some executive branch offices.

8 To fully and accurately assess the merits of the public financing aspect of the JCRA, it is

important to remain mindful of the comprehensive nature of the reforms embodied therein.
Although it is appropriate to single out North Carolina’s efforts as an example of the positive
effects of public financing on judicial elections, it is imperative that one also acknowledge that
these effects may be equally attributable to the other reforms contained in the JCRA, including
the adoption of nonpartisan elections. Accordingly, as the Legislature evaluates public financing
systems and (if adopted) examines the performance of the pilot project recommended herein, it is
equally important to continue studying the other aspects of North Carolina’s reform package.

14



The use of public financing through the JCRA had a major impact on the amount spent
by special interest groups in North Carolina’s judicial elections. From 2002 to 2004,
contributions by the legal community dropped 58%, contributions by the business community
dropped 42%, and contributions from “other professional groups” dropped by 43%." The only
category with a significant increase was small contributions under $100. Equally important,
funding for North Carolina’s program appears to be stable.*®

The Legislature should adopt a public financing program similar to that contained in the
proposed Senate Bill 311 from the 2009 reqular session

The Commission hereby recommends that the Legislature establish a public financing
pilot project for one of the Supreme Court seats scheduled for election during the 2012 election
cycle. In so doing, we would urge the Legislature to rely both on North Carolina’s model, as
well as the provisions of Senate Bill No. 311 from the 2009 Regular Session of the Legislature.
Although we would defer to the discretion of the Executive and the Legislature in crafting the
specifics of any such project, consideration should be given to the following elements:

o an exploratory period during which candidates could raise and spend money (up

to a certain threshold) to determine the viability of their candidacy;

7" Circosta, supra note 14.
8 A recent public opinion survey, conducted by Public Policy Polling, suggests that West
Virginia voters might support the adoption of a program like North Carolina’s. 73% of
respondents stated that they would be in favor of adopting a program similar to the JCRA in
North Carolina, while only 19% were opposed. Moreover, 74% of respondents stated that they
felt judicial candidates were unable to accept financing from private entities without creating a
conflict of interest, and 40% agreed (with 28% disagreeing) that a public financing system would
be effective in reducing conflicts of interest. However, when asked if they supported public
financing for judicial campaigns more generally, 56% of respondents said they did not. Despite
this, it seems clear that voters might support the specifics of a plan like North Carolina’s JCRA.
Public Policy Polling, West Virginia Voters Support N.C.’s System, June 2, 2009.
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. a requirement that candidates wishing to participate in the public financing
program must raise a certain minimum amount of money during a qualification
period in order to be eligible to receive public financing monies;

. the adoption of safeguards and restrictions on the collection and donation of

contributions during both the exploratory and qualification periods;

o procedures and standards for the disbursement of moneys to qualifying
candidates;
. provision for “rescue funds” to be disbursed if a non-participating candidate

exceeds certain spending amounts; and

o enhanced campaign finance reporting for both participating and non-participating
candidates in order to ensure compliance with program rules and prompt
triggering of rescue provisions.

Although this Commission naturally defers to the Legislature as to its choice for funding
such a program, a review of other public financing models suggests that a combination of user
fees imposed on a variety of court filings, along with the consideration of some additional
revenue streams such as those identified in Senate Bill No. 311,*° could adequately cover the
projected costs of implementing such a program here in the State of West Virginia.

Given the dramatic differences between public financing systems and West Virginia’s

current model, it would be prudent to proceed with caution and implement the changes on a

19 Senate Bill No. 311’s proposed revenue system was derived primarily from the imposition of
“Fair Administration of Justice” fees, and varying fees on civil filings, appeals, and petitions.
These fees would have been supplemented by up to $1 million a year for three years from the
Treasurer’s Unclaimed Property Trust Fund, as well as a voluntary income tax check-off. The
Department of Revenue estimates the revenue streams identified in Senate Bill No. 311, coupled
with the systems used in other public financing models, could generate in excess of $2 million
annually.
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temporary basis through the establishment of a pilot program for only one of the two open seats
on the Supreme Court of Appeals during the 2012 cycle. To do so will require a division of seats
on the Supreme Court of Appeals, with one being designated for the pilot program. Accordingly,
the Commission hereby recommends that the seats on the Supreme Court of Appeals be, for
election purposes, split into numbered divisions corresponding to the number of justices (in a
manner similar to the divisions of circuit court judges within circuits as embodied in West
Virginia Code 8§ 51-2-1). The creation of such divisions is consistent with the temporary and
“pilot program” nature of this initiative and, more importantly, will allow the Legislature to
compare and contrast campaign expenditures and third party spending between the two races and
to develop an estimate of the costs of publicly financing both seats in an election.

The Commission also recommends the creation and publication of a voter quide for the 2012
judicial elections

In conjunction with a public financing pilot program, the Legislature should also provide
for the publication and distribution of a voter guide by the Secretary of State’s office for the
2012 judicial election cycle. Voter guides can facilitate the communication of essential
information to the electorate. Voter guides also can be structured in a way to provide
information in a relatively unbiased manner and can serve as an alternative to often misleading
privately-funded advertising. Moreover, publication of a voter guide will ease the transition to a
public financing model by reducing the need for candidates to raise and spend money in order to
educate the public on their qualifications through other media.

Other states have found voter guides beneficial. North Carolina created a publicly funded

voter guide as part of its JCRA, and in 2006, North Carolina spent $650,000 to print and mail

17



four million voter guides for its general election.” A substantial portion of this cost, $148,500,
was provided by federal Help America Vote Act funds. Another voter guide success story is the
state of Washington, which published its first voter guide in 1996. Prior to the 1996 election,
two-thirds of voters stated that they had insufficient information on judicial candidates.”* After
the voter guide’s first appearance, 71% of Washington voters said that they found it an important
source of information, and nearly half of voters used it to learn about the candidates, making it
the single most used information source.??

Given concerns about voter awareness, the likely reduction in third party information
available in a publicly funded campaign, and the potential for bias or deception in third party
advertising, a properly prepared and disseminated voter guide could provide an excellent new
source of information about judicial candidates for West Virginia voters. A voter guide will not
only help to educate the voting public on judicial candidates, but will also serve to elevate the
profile of judicial elections in the public’s mind. While the precise content of the voter guide
may vary, as determined by the Legislature, a typical example may include a candidate’s name,
biographical information, qualifications, educational information, party identification, picture,

and personal statement. This Commission recommends that voter guides be made available for

2 Circosta, supra note 14. West Virginia’s current population is less than one-quarter of North

Carolina’s 2006 population. Compare U.S. Census Bureau, West Virginia Quick Facts,
available at http://quickfacts.census.gov/qfd/states/54000.html, with  N.Y. Times, General
Information on North Carolina, available at
http://topics.nytimes.com/top/news/national/usstatesterritoriesandpossessions/northcarolina/inde
x.html.

2l Daniel Becker & Malia Reddick, Judicial Election Reform: Examples from Six States,
American Judicature Society, (2003).

2. The difference in these numbers provides a cautionary tale. While a large majority of

Washington voters considered the pamphlet important, 57% stated that they never found the pull-
out pamphlet in their newspapers, leading Washington to create a more “eye-catching” design for
the next election. Becker and Reddick, supra note 23.
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both primary and general elections, particularly given that many judicial elections are more
tightly contested at the primary level.

The Leqislature should continue its efforts to control independent expenditures

As discussed above, the past several years have witnessed numerous efforts by the
Legislature to modify certain perceived shortcomings in its state election and campaign finance
laws, with a focus on at regulating so-called 527 political organizations. Yet, the State’s
attempts to reduce the flood of money from these 527 organizations into state campaigns have
been rebuffed repeatedly by the application of prior federal court decisions that restrict the ability
of states to regulate, restrict, and monitor the proliferation of independent expenditures by third
parties. At the risk of oversimplifying a complex area of law and corresponding high court
decisions, because the advertisements and campaign of 527s typically avoid *“expressly
advocating” support for or opposition to a particular candidate, they often escape regulation and
disclosure requirements. Moreover, additional constitutional challenges to federal campaign
finance laws remain pending, which suggests that the Legislature should tread carefully in
undertaking any new campaign expenditure regulations.

Nevertheless, the Commission views the rapid influx of third party money into judicial
campaigns as a significant threat to the integrity of the judiciary, and urges the Legislature to
continue to seek ways to minimize the impact of spending by 527 organizations to the fullest

extent allowed by law.
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JUDICIAL SELECTION

History and Context

Currently, every judicial officer in West Virginia, including Supreme Court of Appeals
justices, circuit court judges, family court judges, and magistrates are chosen through partisan
elections. However, recent years have witnessed an ongoing debate among legal scholars,
practitioners, and West Virginia residents as to the benefits of continuing this system of judicial

selection or whether to explore another method, such as “merit selection”?

or non-partisan
elections. As the Commission on the Future of West Virginia Judicial System eloquently framed
the issue nearly eleven years ago:
Obtaining qualified, competent, fair and impartial judges is, of course, the central concern
under any judicial selection method. The ongoing debate in this State, as well as in other
states, focuses upon which selection method best serves this end.?*
Of course, in focusing on which “method best serves this end”, it is equally important for us to
recognize and acknowledge that the State of West Virginia currently utilizes more than one
method of judicial selection. Although the Constitution and state law requires the election of
judicial officers,?® merit selection is not alien to West Virginia’s judiciary. Indeed, the State has

a constitutionally mandated appointment process for filling interim vacancies in the judiciary — a

process that is invoked with great frequency. As Article VIII, 8 7 of the Constitution provides:

28 Although the phrase “merit selection” is a somewhat loaded phrase (with its implicit

connotation that other methods of selection are based on something other than “merit”), the
Commission acknowledges that it is widely used to refer to a process by which judges, rather
than campaigning for office and being selected by popular vote, are evaluated and considered by
a non-partisan committee (whose task is to investigate and make recommendations regarding
candidates) and then appointed to their seat by the Governor for a finite term of years (and in
some states, thereafter subject to retention elections).

4 Commission on the Future of West Virginia Judicial System (2008), p. 58.

25 gee W. Va. Const., art. VIII, § 3, § 5.
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If from any cause a vacancy shall occur in the office of a justice of the supreme

court of appeals or a judge of a circuit court, the governor shall issue a directive

of election to fill such vacancy . . . and in the meantime, the governor shall fill

such vacancy by appointment until a justice or judge shall be elected and

- g 26

qualified.

Of particular note, approximately thirty-two (32) of the seventy (70) active circuit court
judges in the state, over forty-five percent (45%), were originally selected in this manner.?” This
is an especially significant statistic, given the overwhelming rate at which incumbent judges are
reelected.?® As a result, it must be emphasized that at present the State of West Virginia does
indeed have a “merit selection” process for judges, one that — although formally reserved for
filling vacancies on the bench — is utilized with nearly as much frequency as the traditional
election process itself.

Unfortunately, the state Constitution offers little guidance regarding the specific
mechanics of the appointment process that it authorizes. Governor Manchin, as well as his
immediate predecessors, has voluntarily created advisory committees to interview and vet
candidates and to make recommendations pertaining to candidates when vacancies arise.
Because these committees lack a statutory basis (and the uniform standards and procedures that

such codification could supply), it cannot reasonably be expected that their advice and

recommendations will engender the degree of public confidence commensurate with the role

they play.

2 \W. Va. Const. art. VIII, § 7.

" Thomas R. Tinder, Judicial Selection in Practice, Presentation to the Commission, Sept. 21,
2009.

%8 During the 2000 and 2008 election cycle, incumbent circuit judges were unopposed in 207 of
242 primary and general elections (85%)%. Incumbent judges also won 29 of 35 contested
elections (83%). Altogether, incumbent circuit judges won a staggering 97% of their elections.
It is thus significant that so many of the state’s active circuit judges were originally appointed.
Id.
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Nevertheless, West Virginia’s primary method of judicial selection (and certainly the
primary perceived method) is the partisan election process. The advantage of selecting judges in
this manner is reported accountability to the voting public. Pointing to the “inherently political
nature of judicial decision making”, advocates of partisan elections assert that “judges have
considerable discretion and should be held accountable for their choices, at least at the state level
where we would expect a close connection between pubic preference and public policy[.]”*
Conversely, critics of partisan elections point to the fact that partisan elections require aspiring
judges to become immersed in partisan political tactics and alliances, and engage in extensive
fundraising efforts to support their campaigns — all of which leads to questions of impartiality
(real or perceived) and creates the possibility that judges will end up presiding over cases
brought by parties or attorneys who made donations (or, perhaps equally important, did not make
donations) to their campaigns.

Emphasizing the distinct differences between the role of judges and that of legislators or
executive officers, advocates of merit selection contend that the judicial function can best be
fulfilled if judges are able to avoid the many potentially compromising facets of partisan
elections, such as party identification, pressure to take positions or stands pertaining to future
cases, and the need to raise money from third parties that may appear before the court. A merit
selection system, it is argued, frees judges to impartially interpret the law and the Constitution
without worrying about the reaction of the electorate — except to the extent that a retention

election (as is usually part of the appointment system) provides accountability to the voting

public.

2° Chris W. Bonneau & Melinda Gann Hall, In Defense of Judicial Elections, Routledge (2008).
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As the foregoing suggests, there is a longstanding debate and inherent tension between
these competing ideals of “independence” and “accountability,” and the best method of selection
by which to adequately preserve and foster each ideal. As some commentators have observed,
“[b]ecause independence eliminates a judge's need to fear politically motivated punishments, the
property is inherently at variance with judicial accountability. Indeed, in contrast to the notion of
independence, accountability requires the public to have an important role in selecting and
monitoring judges.”*

As a result, some have urged the adoption of non-partisan judicial elections in order to
foster a middle ground between these competing views. Supporters of nonpartisan elections
contend that nonpartisan elections retain public accountability through the electoral process and
yet “depoliticize” the process by shielding candidates from some of the more unsavory elements
associated with traditional partisan politics. Conversely, opponents insist that nonpartisan
elections deprive voters of valuable information and frequently result in decreased voter
participation in judicial elections. Similarly, many states utilize systems in which judges are
initially appointed through a merit selection process and are then subjected to periodic
“retention” elections. This system grants many of the benefits of merit selection — including
avoidance of campaign-related bias and the chance to draw from a larger candidate pool — while

still empowering voters to remove poorly performing judges.

Recommendations

Given the relative benefits and drawbacks of these different methods of judicial selection,

and in light of the frequent utilization of West Virginia’s constitutionally authorized “merit

% Brandice Canes-Wrone & Tom S. Clark, Judicial Independence and Nonpartisan Elections,

2009 Wis. L. Rev. 21, 22 (2009) (citation omitted).

23



selection” process for filling judicial vacancies, the Commission makes the following
recommendations.

l. The Legislature should enhance and codify the advisory committee process
utilized to fill interim judicial vacancies

Given the sheer number of Article VIII, § 7 appointments and the frequency with which
Governors are obligated to exercise this constitutionally delegated appointment authority, it
would be beneficial to standardize the composition and procedures of the advisory committees in
making such appointments. Therefore, the Commission recommends that the Legislature act to
codify a form of those advisory committees utilized by recent governors in order to clarify the

role of these committees and to identify and articulate standards regarding:

. the size and composition of the advisory committee;

. the qualifications, terms of service and requisite training for advisory committee
members;

. a code of conduct for advisory committee members;

o defined processes for evaluating, interviewing and vetting applicants;

. guidelines regarding materials (i.e., letters of recommendation, etc.) to be

considered by the committee;

o clear guidelines regarding those portions of the advisory committee’s work that
may be open to the public as well as those portions to remain confidential; and

. procedures for formulating and forwarding the advisory committee’s
recommendations on to the Governor and the nature/format of those
recommendations.

In particular, the Commission would urge the Legislature to look to the process currently

used, as well as look to the Model Judicial Selection Provisions published by the American
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Judicature Society, for guidance in establishing these standards.®* Although the selection of
specific provisions will naturally be left to the judgment of the Legislature, several aspects of the
judicial selection practices outlined in the Model Judicial Selection Provisions bear specific
mention.

Size and Composition of the Advisory Committee

The advisory committee should be composed of a diverse group of individuals
representing a broad cross-section of West Virginians, including representation among business
groups, labor representatives, members of the bar, demographic diversity, and non-lawyer
members.

Transparency and Public Participation

To foster transparency and ensure the Committee’s accountability to West Virginia
citizens, it is imperative to encourage public access to the Committee’s work and to invite
comment from members of the public. At the same time, however, there are equally compelling
legal and policy justifications for maintaining the confidentiality of many of the materials
considered by the Committee as part of its work, along with encouraging a candid exchange of
views during the committee’s deliberative process. Accordingly, we encourage a balanced
approach, one that permits the committee to establish by rule which proceedings and materials
(or portions thereof) should be open to the public, and which materials/proceedings contain
confidential and personal information that weighs against disclosure by any member to anyone at

any time.

31 American Judicature Society, Model Judicial Selection Provisions (2008).
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Recommendation of Candidates and Selection by the Governor

Under the Constitution, the Governor is mandated to fill interim vacancies in the
judiciary through appointment, and Article VIII, 8 7 places little, if any, restrictions on the
Governor’s discretion in making such appointments. In establishing this advisory committee
through legislative enactment, therefore, the Legislature should remain mindful of the broad
delegation of authority that the Constitution expressly reserves for the executive. However, the
process used by the advisory committee should be designed to ensure that the Governor fulfills
his or her constitutional obligation by making a fully informed decision from among a talented
and qualified group of candidates.

At the same time, the Commission would urge the Legislature to avoid establishing
uniform criteria and requirements that the advisory committee would have to rigidly apply in
every instance. As the American Judicature Society’s Model Judicial Selection Provisions
emphasize, “[e]ach judicial vacancy should be treated individually to the greatest extent
possible.” As such, the advisory committee should retain the flexibility to address the inevitable
differences raised by different vacancies (including the composition of the committee itself).

I1. If an Intermediate Court of Appeals is established, the Legislature should
authorize the initial appointment of intermediate court judges

As discussed in more detail in the following section detailing the Commission’s
recommendation for the creation of an Intermediate Court of Appeals, the Commission
recommends that the initial selection of judges for the proposed intermediate court of appeals be
accomplished via a “trial” process. The Commission would urge the Legislature to require any
such appointments to the intermediate court proceed through the recommended advisory
committee on judicial nominations and be subject to that committee’s guidelines and processes.

In formulating the advisory process for the intermediate court, however, the Legislature is not
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subject to the same constitutional constraints involved in codifying the advisory committees used
to fill interim vacancies and would thus be free to craft more detailed rules regarding the
composition and procedures of an advisory committee in connection with the consideration of
candidates for a new intermediate court.* After establishing this process for the initial selection

of ICA judges, the Commission recommends that the Legislature defer its final decision on the

permanent method of judicial selection for these new ICA judgeships until a later date. At the

expiration of a defined period of time, the Legislature could then revisit the issue, request
additional study from the members of this Commission or a similar body, and make an ultimate
determination regarding the preferred method of selection of these judges after their initial terms
have expired.

Utilizing appointment for the initial selection of ICA judges will allow the Legislature to
evaluate the efficacy of this selection model during the span of the initial terms of these judges
before making a final decision regarding whether to continue to use merit selection, whether to
expand it to other levels of the judiciary, or whether to establish partisan elections for the
intermediate court.

There are several reasons why it makes sense for the Legislature to experiment with merit
selection at this point in time. First, recent years have seen West Virginia’s judicial system
subjected to numerous national and local press stories that have exacerbated public concern
about the potential bias inherent in partisan election of judges. These concerns suggest that it
would be in the state’s interest to at least conduct a trial merit selection program in order to better

understand its potential application in West Virginia.

%2 The broad constitutional authority of the Governor to fill interim vacancies is confined to
filling vacancies on the Supreme Court of Appeals or circuit court judgeships. W.Va. Const. art.
VIII, § 7. Although W. Va. Const., art. VIII, 8 1 authorizes the Legislature to create intermediate
appellate courts, the Constitution is silent as to the method of selection of judges to serve on such
courts.
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Second, the creation of an intermediate appellate court gives the Legislature a unique
opportunity to explore merit selection without affecting any existing judgeships. By initially
appointing judges to the intermediate court, the Legislature can investigate this selection model
without having to alter any part of the present partisan election system. The Legislature is
unlikely to have a similar opportunity again in the foreseeable future and should not let it pass
now.

Third, the appointment model will expedite establishment of the intermediate appellate
court. Creation of that court will be significantly delayed if it must await the procedural work
required to organize new elections for each of the newly created judgeships. By using merit
selection instead of partisan elections, at least for the first term of intermediate appellate court
judges, the Legislature will be able to exercise substantially more flexibility in establishing an
intermediate court.

The Commission is mindful of the controversy surrounding the debate between the
election and appointment of judges. However, it is precisely this controversy that led the
Commission to conclude that the Legislature should take advantage of this rare opportunity to
explore the efficacy of merit selection. Though the Legislature may ultimately choose another

method, it may not have a similar occasion to weigh the benefits of merit selection again.
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JUDICIAL STRUCTURE AND THE NEED FOR AN INTERMEDIATE APPELLATE
COURT

The Appellate Process in West Virginia

At the outset of any discussion regarding the accessibility and efficacy of West Virginia’s
appellate process, it is imperative that we offer a brief description of the Supreme Court of
Appeals’ discretionary review system and the mechanics of the petition process.

The Supreme Court of Appeals serves as the state’s only level of appellate review and
maintains a completely discretionary docket, with no appeal as of right.*®* The process for
reviewing petitions for appeal begins when the petitioner files a designation of record, along with
a petition for appeal containing the assignments of error, in a circuit clerk's office. The
designation of record indicates what portion of the record made in the lower court that the
petitioner would like the Supreme Court to review. The circuit clerk assembles the record for
consideration on appeal and transmits it, together with the petition, to the Supreme Court. The
petition is reviewed as to form and compliance with the Rules of Appellate Procedure and then
docketed by the clerk's office. The petition and the designated record are carefully reviewed by
staff counsel, and a summary of the arguments is prepared. The actual petition for appeal and
the response, if one is filed, are circulated to all members of the Court, along with a summary
prepared by staff counsel. Prior to consideration of the petition in conference, each Justice
conducts an independent review of the petition, which often includes review of the record on

appeal. Members of the Court often confer and discuss cases to be considered at conference.

33 See W. Va. Const., art. VIII § 4.
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At regularly scheduled conferences, the members of the Court meet to discuss each
petition. Some petitions are refused at conference, and others are granted and set for eventual
oral argument. Other petitions are set for oral presentation on the Motion Docket, which is an
opportunity for petitioner's counsel to make a presentation in open court as to why the petition
should be granted. The petition for appeal and the response, if any, in cases set for the Motion
Docket are circulated to the Justices a second time. Prior to consideration of the petition on the
Motion Docket, each Justice's chambers once again conducts an independent review of the
petition, which often includes renewed review of the record on appeal. After the Motion Docket
is concluded, the members of the Court meet again in conference to discuss the cases and decide
whether the petition for appeal should be refused or granted, in which case the matter will be
argued before the Court.

The process for reviewing workers’ compensation appeals is similar, but given the
volume of petitions filed and the fact that few novel issues are presented, it is rare that a workers'
compensation petition is placed on the Motion Docket. The petition and the response, together
with the administrative record, are carefully reviewed by staff counsel and a detailed summary is
prepared. Each member of the Court reviews the petitions individually and decides whether the
petition should be granted or refused. From time to time, as appropriate issues develop, the
Court will place a workers' compensation case on the regular Argument Docket.

History and Context

Comparing West Virginia with case load statistics from other jurisdictions with a single
appellate court reveals that our Supreme Court of Appeals one of the busiest appellate courts in
the nation. A 2006 study by the National Center for State Courts shows that the Supreme Court

of Appeals saw 3,631 cases filed that year, nearly 1,500 more than the next busiest state without
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a permanent intermediate court (Nevada).** Indeed, “[n]o other comparable appellate court in
the country handles as many cases as West Virginia’s court of last resort.”®

Over the past twenty-five years, the Court’s caseload has increased dramatically, from
1,159 filings in 1983 to a high of 3,954 filings in 2007. In large part, this growth is attributable
to the explosion in worker’s compensation filings over the past decade and a half. However,
even after a fifty percent (50%) drop in the number of worker’s compensation petitions from
2007 to 2008, there were still a total of 2,411 filings, more than double the number seen a quarter
century ago.*® This increase in filings is consistent with comparable increases in other states
over the past several decades, leading many states to establish intermediate appellate courts to
meet the increased demand on their court systems. Over the second half of the twentieth century,
the number of states with intermediate appellate courts tripled: in 1950, thirteen (13) states had
intermediate appellate courts; by 2001, thirty-nine (39) states had established such courts.*” In
the past ten years, three states with caseloads smaller than West Virginia’s (Mississippi,
Nebraska, and Utah) have created intermediate appellate courts.®

The creation of an intermediate appellate could complement and assist the Supreme Court
of Appeals in performing the core functions of an appellate system. As retired Judge J. Dickson

Phillips of the United States Court of Appeals for the Fourth Circuit aptly described the roles

played by appellate courts: “While there have been various formulations, most who have

% Office of the Clerk, Supreme Court of Appeals of West Virginia, 2008 Statistical Report,
available at http://www.state.wv.us/WVSCA/clerk.htm.

B 4.
% 4.
3 1.

B .
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thought systematically about the matter identify the following two basic functions: (1)
correction of error (or declaration that no correction is required) in the particular litigation; and
(2) declaration of legal principle, by creation, clarification, extension, or overruling.”*® As the
aforementioned figures suggest, an intermediate court could help the Supreme Court of Appeals
in accommodating the vast, and growing, appellate needs of West Virginia. An intermediate
court would increase the ability to address potential errors by trial courts, and could also help to
develop consistency in the law and provide additional guidance to lower courts and litigants
alike.

Recommendation

The Legislature should act to establish an Intermediate Court of Appeals

In order to increase review of circuit court decisions and facilitate the unification and
development of the law, this Commission recommends that the Legislature act to establish an
intermediate appellate court to which most litigants will have an appeal of right. Creation of
such a court will allow the Supreme Court of Appeals to maintain a purely discretionary docket
while the intermediate court manages the bulk of the appellate caseload.

This idea, of course, is not new. Over ten years ago, the Commission on the Future of the
West Virginia Judicial System urged the Legislature to create an intermediate court of appeals,
writing:

A full time intermediate appellate court would allow the justices of the Supreme

Court adequate time to consider and write opinions that have a defining impact on

matters of law and public policy. Moreover, the creation of an intermediate

appellate court would relieve the Supreme Court from hearing and deciding

routine cases that do not involve unresolved issues of law, constitutional
challenges or public policy.

% ). Dickson Phillips, Jr., The Appellate Review Function: Scope of Review, 47 L. &
CONTEMP. PROBS. 1 (1984). See also Chad M. Oldfather, Universal De Novo Review, 77
Geo. Wash. L. Rev. 308, 316 (2009) (“Appellate courts serve two primary institutional functions
— the correction of error in the initial proceedings, and the development of the law.”).
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Similarly, this Commission now recommends the creation of an intermediate court of
appeals (hereinafter sometimes referred to as “ICA”), which court should include the following
attributes:

Single, statewide court — The Commission recommends that the ICA be a single

intermediate appellate court covering the entire state, rather than multiple courts covering
different geographic jurisdictions. However, the Commission would urge that the ICA be
structured to permit the utilization of existing judicial facilities at various locations around the
state, which would lessen costs, ease the burden on litigants located further from the seat of
government, and expedite the appellate process.

Number of Judges — The ICA should be comprised of a sufficient number of judges,

preferably six to nine, to allow the court to sit in panels of three. By using panels, the ICA can
dispose of a greater number of cases, thereby expediting the appellate process and minimizing
the concerns of litigants who fear that this additional step in the appellate process may create
undue delay.

Qualifications of ICA Judges — The minimum qualifications for ICA judges should be the

same as those constitutional qualifications for Supreme Court justices, including a residency
requirement and at least ten years experience as a member of the West Virginia Bar. See W. Va.
Const., art. VIII 8 7. To increase public confidence and promote geographic diversity among
the members of the ICA, the Commission urges the Legislature to consider implementing
geographic districts for the selection of ICA judges (i.e., with a ceiling on the number of ICA
judges who could hail from the same judicial circuit or designated judicial districts).

Term — ICA judges should serve for eight-year terms; however, the initial terms of IC

judges should be staggered (i.e., four, six, and eight-year periods).

33



Initial Selection of ICA Judges — The Commission recommends that the initial selection

of ICA judges be accomplished via an appointment process similar to that for filling interim
vacancies in the judiciary. Insofar as the legislative establishment of the ICA would immediately
create the judicial positions on the intermediate court, the accompanying legislation should also
specify the manner in which these vacant positions are to be filled. As discussed extensively in
the Commission’s recommendation regarding the codification of an advisory committee for
judicial nominations, West Virginia has a constitutionally and statutorily mandated appointment
process for filling interim vacancies in the judiciary.

Accordingly, the legislation creating the ICA should include the amendment and
reenactment of W. Va. Code 8 3-10-3, adding the ICA judgeships to those judicial positions that
the Governor currently has the statutory authority to fill interim vacancies via appointment. In
the initial selection of ICA judges, however, we are contemplating a similar, although distinct,
approach. When creating new judicial positions, the Legislature often defers to this existing
power and simply permits the newly created vacancies to be filled through the appointment
process. Upon expiration of the initial appointed term, of course, the judgeships are then filled
through election. For instance, earlier this year, the Legislature amended West Virginia Code §
51-2-1(a)(17), to increase the number of circuit judges in the 17" Circuit (Monongalia County)
from two to three. The Governor was then charged with fulfilling his constitutional and statutory
duty of filling this interim vacancy in the judiciary through appointment. Similarly, when the
Legislature created the family courts in 2001, the implementing legislation expressly authorized

the Governor to appoint all thirty-five of the new family court judges.*

40 At the same time, however, the Commission acknowledges that the Legislature has at least on
one occasion opted for a different approach and expressly provided for new judicial vacancies to
be filled through elections. When the Legislature created ten (10) new family court judge
positions in 2007, the Legislature delayed the effective dates of the new positions until January
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Q) Interim appointments. In this instance, the Commission would
urge the Legislature to authorize the (extended) application of the vacancy
appointment power embodied in section three, article ten, chapter three of the
Code of West Virginia for the initial appointments to the ICA. The Commission
would urge the Legislature to require any such appointments to proceed through
the recommended advisory committee on judicial nominations and be subject to
that committee’s guidelines and processes (guidelines and processes that we again
stress should draw inspiration from the procedure used currently and the Model
Judicial Selection Provisions published by the American Judicature Society).
Moreover, unlike the process for filling vacancies in the office of a Justice of the
Supreme Court of Appeals or a circuit court judge, the advisory process for ICA
judges is not constrained by the same broad constitutional discretion reserved to
the executive in filling interim vacancies. Thus, the Legislature is free to craft
more detailed rules regarding the composition and procedures of a nominating
committee for the intermediate court than it is if it chooses to codify the advisory
committee process for filling interim vacancies in existing judicial positions.

(i) Examination Period. After establishing this process for the initial
selection of ICA judges, the Commission would then recommend that the

Legislature defer its final decision _on_the permanent method of judicial

selection for these new ICA judgeships until a later date. At the expiration of a

defined and finite period of time (i.e., the expiration of the first four-year

1, 2009, and provided for the positions to be filled as part of the 2008 election cycle. See W.Va.
Code § 51-2A-5(c). But again, for the reasons set forth herein, we strongly recommend use of
the appointment method in this instance.
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staggered terms), the Legislature, with or without further study or input from the
members of the present Commission or a comparable body, could then revisit the
issue and make an ultimate determination regarding the selection of ICA judges.
Structuring the initial selection process in this manner would enable the
Legislature, the Judiciary, members of the bar, and the public to study the
appointive model of judicial selection without requiring a change in the
selection of any existing judgeships; to weigh its relative advantages and
disadvantages; to determine the success and continued justification for this
method of selection; and to explore the feasibility and wisdom of its application to
other judicial offices. Most importantly, it permits the Legislature to retain the

flexibility to modify the system of selection after four short years.

“Deflective” case distribution to ICA — The Commission hereby expresses its preference for a

“push-down” or “deflective” form of case distribution, in which all cases will continue to be filed
in the Supreme Court, and then the Court, upon review of the case pursuant to rules and
procedures it has established, can make a decision regarding whether to retain the case or to
transfer (or “deflect”) the case to the ICA.*

Among the advantages to this model of appellate structure is the recognition of the
constitutional discretion of the Supreme Court of Appeals to allow an appeal following
consideration of the record and only upon finding that “there probably is error in the record, or
that it presents a point proper for consideration of the court.” W. Va. Const., art. VIII, § 4.

Although this constitutional provision would not necessarily prevent the Legislature from

" In making this recommendation, we remain mindful of the Court’s constitutional rule-making

power “to promulgate rules for all cases and proceedings, civil and criminal, for all of the courts
of the State relating to writs, warrants, process, practice and procedure, which shall have the
force and effect of law.” W. Va. Const., art. VIII, 8§ 3.
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requiring a newly created intermediate court to accept various types of appeals, structuring the
case distribution to the ICA in this “deflective” manner may permit the State to realize the
benefits of an intermediate appellate court without running afoul of the Supreme Court’s
constitutional prerogatives.

From a review of those states that utilize a “deflective” system, one can identify a handful
of similar elements in the initial processes of each: (i) The Supreme Court makes its decision to
retain or transfer the case upon the close of briefing by the parties; (ii) the courts utilize staff to
prepare and submit recommendations as to whether an individual case should be retained or
transferred to the intermediate court; and (iii) a party dissatisfied by the transfer or deflection of a
case to the intermediate appellate court may file a motion to reconsider that decision. If the
Legislature decides to establish the Intermediate Court of Appeals, we would recommend that
our Court consider implementing similar elements in its “deflective” process.

Similarly, it might also be helpful — both for the Court and litigants alike — for the
Supreme Court of Appeals to exercise its constitutional rule-making authority to identify those
categories of cases that should be retained. As a general proposition, in other states with a
deflective model of case distribution, cases typically retained by the highest court include: (i)
issues of first impression; (ii) issues of fundamental public importance; (iii) constitutional
questions regarding the validity of a statute, municipal ordinance, or court ruling; and (iv) issues
involving inconsistencies or conflicts among the decisions of lower courts.*? In establishing the
precise contours of the “deflective” process, the Commission would anticipate that our Supreme

Court of Appeals would identify comparable categories of cases suitable for retention, while also

%2 Jurisdiction of the Proposed Nevada Court of Appeals, Institute for Court Management, Court
Executive Development Program, 2008-09 Phase 111 Project (May 2009), p. 26.
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maintaining a level of flexibility to permit the “deflection” decision to be made on an
individualized basis, taking into account the nature and complexity of each case.

In the event that a case is deflected to the ICA and the intermediate court issues a final
decision, either party should be allowed subsequently to petition for further review in the
Supreme Court of Appeals, which may be granted in the Court’s discretion.

Although this Commission recommends use of the deflective model, the Legislature and
Supreme Court of Appeals might prefer a more “traditional” appellate structure in which cases
are appealed from the circuit courts to the ICA, and then to the Supreme Court only after review
at the ICA level. Such a system reduces the amount of administrative “screening” required by
the high court and may allow for greater refinement of the factual and legal issues in each case
prior to the initial petition for appeal to the Supreme Court. Nevertheless, the Commission
recommends adoption of the deflective model at this time based on this model’s lesser fiscal
impact, the ability to implement such a system with less disruption to the existing appellate
process, and most importantly, the greater structural deference it affords to the Supreme Court of
Appeals.

Appeal-of-right — As noted, the Commission acknowledges that the decision to grant an

appeal is typically within the exclusive constitutional discretion of the Supreme Court of
Appeals. See W. Va. Const., art. VIII, § 4. Nevertheless, the creation of an intermediate
appellate court would be of little significance if litigants were not guaranteed one appeal as a
matter of right either in the ICA or the Supreme Court of Appeals. Accordingly, the
Commission respectfully urges that such a right be extended to all litigants either through
legislative enactment or, if necessary, as part of the development of court rules and processes for

the implementation of the intermediate court of appeals.
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Fiscal Impact — Finally, to adequately consider this recommendation, it is appropriate for
the Legislature to examine the costs associated with creating, implementing, and staffing an
intermediate court of appeals. According to figures supplied to the Commission by the
Department of Revenue, the estimated first year cost for establishing an intermediate appellate
court would be $8,614,284, with an estimate annual cost thereafter of $7,806,784.%

In light of these figures, the Commission’s decision to recommend the creation of an
intermediate court of appeals is not entered into lightly. In the best of economic times, securing
budgetary funding for a project of this sort would be difficult, in light of the scores of important
initiatives competing for finite resources. Today, gaining approval may prove even more
daunting insofar as the current economic climate is challenging the ability of all state agencies to
maintain adequate funding levels. At the same time, however, we should avoid the tendency to
characterize the needs of our judicial system — and indeed the needs of our citizens to access this
system — merely as another “competing” program vying for limited resources. The judiciary is a
separate and equal branch of government, sufficient funding for which is necessary to preserve
the separation of powers and ensure access to justice. Moreover, it is important to keep in mind
that our judicial budget — one of three equal branches of government and the court system for all
West Virginians — comprises only three percent (3%) of the state’s entire general revenue
budget.

As an indispensable part of maintaining judicial independence and ensuring the viability

of this new intermediate court, the Commission must acknowledge the pressing need to provide

* West Virginia State Budget Office, Intermediate Court — Estimated Cost, September 29,

2009. Expanding access to the appellate process also should be expected to increase certain
indirect costs associated with the likelihood that more parties may seek appellate relief. For
instance, indigent criminal defendants that might not appeal certain convictions under the current
process may be inclined to do so if an intermediate court is created, thereby placing increased
strain on clerks’ offices around the State, as well as the budget of the Public Defender Services.
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secure and adequate compensation for our judicial officers. As the Commission heard repeatedly
during our public hearings, failing to adequately compensate our judges runs the risk of driving
experienced judges from the bench and discouraging qualified lawyers to fill the void that is left
behind, all of which will ultimately diminish the quality of our judiciary. These concerns are
particularly acute when one considers that West Virginia ranks at or near the very bottom in
salaries paid to its judges. Indeed, the National Center for State Courts’ latest judicial salary
survey (which included the District of Columbia) ranks West Virginia 45th for salaries paid to
Justices of the Supreme Court of Appeals, 43rd for salaries paid to trial court judges, and
comparable studies rank West Virginia last in family court judge salaries. Indeed, the
Commission was informed that the salary level for family court judges is so paltry that were the
Legislature to approve a $20,000 increase in annual salary, they would still be the lowest paid
family court judges in the country.

Still, the Commission would encourage the Legislature and the judicial branch to work
together to consider measures that could minimize the fiscal impact of the ICA. Most notably,
the Commission would urge the Supreme Court of Appeals to implement filing fees for the filing
of all petitions for appeal. Our Court appears to be the only court of last resort in the entire
country that currently does not assess a filing fee of any sort.** Implementing a modest filing fee

the Supreme Court and the ICA (with exceptions that the Legislature and the Court deem

#  State Court of Last Resort Appellate Filing Fees, National Center for State Courts, (2008),
http://contentdm.ncsconline.org/cgi-bin/showfile.exe?CISOROOT=/financial &CISOPTR=115.
Currently, circuit clerks impose a $10 fee for “arranging the papers” in an appeal, W. Va. Code §
59-1-11(a)(8), but the Supreme Court of Appeals clerk assesses no comparable fee for the actual
filing of a petition for appeal. By contrast, circuit clerks assess a $145 fee on persons filing a
civil action in circuit court, W. Va. Code § 59-1-11(a)(1), and $260 for instituting an action for
medical professional liability, W. Va. Code 8§ 59-1-11(a)(2).
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appropriate, including proceedings in forma pauperis, certain criminal matters, etc.) could be used to
generate revenue for operational support of the ICA and the entire appellate system. Similarly, other
cost saving measures should also be explored, particularly the use of existing judicial facilities

around the state to house ICA proceedings.
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THE FEASIBILITY OF ESTABLISHING A BUSINESS COURT

History and Context

While there is no immediate emergency in West Virginia with regard to the handling of
“business cases” (as defined and discussed below), such cases continue to become larger, more
complex, and more technical. Business cases often involve complicated relationships between
sophisticated corporate entities and frequently require judges to interpret intricate, multifaceted
statutes. Moreover, maintenance of a healthy economic atmosphere in any state (i.e., one in
which companies will wish to do business) requires predictability in business case rulings,
particularly where the sums at stake may be large. In light of this trend, several states have opted
to create or experiment with specialized business courts.

The intended benefits of creating courts specifically dedicated to complex business cases
are manifold: specialized training and education for business court judges would result in greater
efficiency in the handling of these cases; rulings in business cases would become more timely,
rational, accurate, and predictable; business courts could be required to publish written opinions,
contributing to the development of case law; and finally, the increase in predictability, combined
with the development of topical case law, will result in further efficiency gains, as well as an
increase in the rate of settlement.

In evaluating business court programs, the Commission closely reviewed the experiences
of two states: South Carolina and Maryland. South Carolina’s Business Court Pilot Program,
begun in 2007, provided an excellent case study.* Under the program, three circuit court judges
were assigned to preside over South Carolina’s Business Court. These judges received specific
education and training on the handling of business cases and specific business statutes. Cases

were eligible for assignment to the business court either by virtue of their principal claims being

* Supreme Court of South Carolina, Administrative Order No. 2007-09-07-01.
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brought pursuant to one of six listed statutes®® or at the discretion of the Chief Justice.
Qualifying cases could be assigned to the Business Court on the motion of one party (consent of
all parties was not necessary) or sua sponte by the Chief Justice. Business court judges were
granted exclusive jurisdiction over an assigned case and were required to issue written opinions
for certain dispositions.

The State of Maryland recently pursued a similar business court initiative. In 2000, the
Maryland General Assembly created the Maryland Business and Technology Court Task Force
and charged the task force with considering the feasibility of establishing a specialized business
court function within Maryland’s Circuit Courts. After extensive research and investigation, the
task force recommended “a statewide program with specially trained judges and mediators to
resolve substantial disputes affecting business entities, including the unique and specialized
issues involving technology.™’

In establishing their programs, both South Carolina and Maryland conducted extensive
research regarding the operation of business courts in other states, reviewed the procedures

utilized in the creation and implementation of these business courts, and were able to identify a

series of “best practices” that should be part of any such program:

% (1) Title 33 — South Carolina Business Corporations Act; (2) Title 35 — South Carolina
Uniform Securities Act; (3) Title 36, Chapter 8 — South Carolina Uniform Commercial Code:
Investment Securities; (4) Title 39, Chapter 3 — Trade and Commerce: Trusts, Monopolies, and
Restraints of Trade; (5) Title 39, Chapter 8 — Trade and Commerce: The South Carolina Trade
Secrets Act; (6) Tile 39, Chapter 15 — Trade and Commerce: Labels and Trademarks. When
South Carolina’s Evaluation committee recommended continuing the program in 2009, it
specifically advised against expanding its coverage to broader forms of “business cases,” such as
employment cases, breach of contract cases, unfair trade practice cases, consumer cases, and
mass torts. Report on South Carolina’s Business Court Pilot Program, Sept. 8, 2009.

" Maryland Business and Technology Court Task Force Report (2002), p.1
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. The assignment of a single judge to handle all aspects of a case from start to

finish;
. Development of a body of case law through written opinions;
. Management of the business court program by a single “gatekeeper” who decided

whether cases should be assigned to the business court; and
. Use of the business courts as a forum to promote the use of technology.*
Significantly, implementation of these programs required little if any additional resources. In
South Carolina, for instance, the judges who were assigned to preside over “business court”
cases continued to fulfill their other duties as circuit court judges with customary caseloads.

Recommendation

This Commission recommends that the Supreme Court of Appeals undertake a study to
determine the need for and the feasibility of a business court pilot project similar to those
discussed herein. Questions which should be particularly studied, based on their importance in

the South Carolina and Maryland programs, include:

. an assessment of recent caseloads to determine the need for such a program;
. the specific subject matter jurisdiction of a proposed business court;
. the ability of judges assigned to the business court to handle entire cases from

beginning to end,;
. the potential for judges assigned to handle business court cases to balance the

demands of their existing caseloads;

. the content of any proposed training program;
. the potential impact of requiring written opinions;
. possible methods of increasing awareness about the program to interested parties;

8 Report on South Carolina’s Business Court Program, at. 1-2, Sept. 8, 2009.
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ways to address concerns about “pro-business” leanings in a business court
setting; and

methods of funding and staffing the business court.
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EXECUTIVE ORDER NO. 6-09




T E '_ EXFCU!IVI DEPARTMENT
 CHARLESTON
EXECUTIVE ORDER NO. 6-09

By the Governor

WHEREAS, following the establishmont of the Supreme Cpwrt of Appeals and ihe State’s
first courts of Himited jurisdiction in 1863, the State’s judicial system remained latgely unchanged
for over a century; and

WHEREAS, in 1967, 'zé,;cdmmittce' of concemed citizens metin Charleston, West Virginia,

to formulate a plan.for the-ésﬁai_ﬂ_ish[ﬂent ol a'modern court system; and

WHEREAS, the commitice’s efforts led to a constitutional amendment. known -as the
Judicial Reorganization Amendment of 1974, that established the current framework of aur

judiciary; and

WHEREAS, asidé from the adoption-of a constitutional ameéndment, known'as the Unified

Family Court Amendment, that created a family court system in 2000, the fundamental-elements of
West Virginias judicial system, inchuding the popular eléction of judges and current appiilate

practices, have changed little since 1974; and

WHERIAS, 2 comprehensive review of our State’s court system: may bolster public frust

and confidence i the fudiciary: and



WHFREAS,oneof the fundamental principles of our representative demoeracy is the
santtity-of the sepatation o}f.pQWéfs armongthe three separate and coequal branches of overnment;

arid

WHEREAS, altho':ngfl fie QQﬁin‘mtion vests the judicial power of this State solely in our
Supreme Court of Af}_peai}:s.‘ -‘a'uci' s _inf;-:‘:;imj gourts, the C'o;xst_i_tution alsg coﬂrempl'é;tes ithe
partici paﬁ{)n of the leg"‘i&latiﬁ:e}"d’x%_a‘d :'e;jé;:;f‘:_écit'j ve, b‘r_etnches inmatiers tnéléhin g upon the fudicial sphere,
énclhding, the establ‘ishm'eﬁt ﬁf_\iz;tgr;ﬁedigfﬁt:'appt:z:l_late courts, W. Va. Const. Art. VI, § 1; the
deciston to donduct t'he't‘?_lccti(-m:‘ of justices.on a parlisan or nonpsrtisan basis, W, Va. Const. Art.
V1M, § 2:the scope of the jﬁi‘isdiéjti‘bt‘ﬁii p{ﬂ\.?érs,o:'{_' the Supreme Court of Appeals, W. Va, Const. Art.
VAL, § 3; and the establ is;h'int:‘nt‘dfjiz&ibiéi 'c}f_if;:tﬁi's. withify the State and the mumber of judges within
any parficular circuit, W. Va. Const. Art. VIIL §.5; and. - .

WI.{EREAS', the cstabki’slx.mcait.of an _i-hdcpcnt_l_c;‘gx_at:;%x_;ﬁjzfni_ss'im composed of foriwer jurists,
attorneys, academics andothet professionals to cxamine th;_c; E:;_t'a.t;-;‘.'s court system may resuit, asitdid
in 1974, in the adoption of systemic reforms that will modernize and improve West Virginia's

jadictary; and

WHEREAS, the success of a comumission on judicial reform wili depend 1pon the

cooperation and leadership of all three branches of State phverninent.

NOW, 'fl‘]‘!‘I‘.‘.]llﬁ‘l:‘f‘()lli‘l?l, 1, JOE MANCHIN I, pursuant to the authority vested in me as
the Govemnor of West V’irgiﬁia, do hereby ORDER the 'Fn‘l]owi.‘ng.:

1. The Independent Commission on Jadicial Reform (heretnatter “the Commission™)
is hereby established.

z. The Comunission shall evaluaté gnd recommend proposals for judicial reforn ih West

Virginia,



3, 'Tfht::-(;“qm_x_niﬁ_gi_dnshalibe:c.bmpg'scd of nine persous. The Dean of the West Virginia
U ziivéifSiiy‘Cﬁ]:l'é_g_‘a-df I;;aﬁféﬂd _t_hc?P"r’e_,s:_i_éieﬂlf i;);f.thé West Virginia $tate Bar shall serve as ex officio
members ofthe 'C_iumnii_és_i‘pn. “The -;:cma_ining 'm_en_}.iwrs ofthe Commissionshall be appointed by the
Governor and shal l.'.fservelatilja_is willand pleasure, Ofthe persons the Governor may appoint to serve
as at-will members ofthe Cé‘jnmiséi(m;_mo:;ar:rsons shall be attomeys licensed o practive law in this
State, two persons shall B’e_e‘{i‘:élifﬁﬁd _'1_cga§ avadeinics, two persons shall be -former jurists and one
.p'er'so.n shall be appoi 115:3:{':13‘_}‘;1:.116' Gbygfnm' te serve ag Chair of the Coniniission.

4, The Governor iy a.ppr)im a person of special expertise to serve as Honorary Chair
of the. Commission.

3. As soon as practicable afier the effective date-of this Order, the Coirimission shal
convene (o study the need for broad systemic judicial reforms inchuding, but not lhmited to, adopting
amerit-based system of judicial selection, enacting judicial camp_éi’gn finance veforms or reperting
fequirements, creating z;n intermediate court of appeals, proposing constihwional amendrents or
establishing a court of chancery.

6. The Commission shall meel at limes and.[ocations to be determined by the Chair in
consultation with the Commission members,

7. The Commission shall consult with the public and receive comment on the aeed for
judicial reform in West Virginia, To this ead, the Commission may conduct studies or surveys;
within the limits of funds allocated by the Office of the Govemner for such purposes, and niay h.Uld
public hearings. The Conunission igalso encowraged to constrit members of the judiciary, meluding
the Justices of {he Supreme Court of Appeals, circuit court judges, family court judges dnd
magistrate judges; members ofthe State Legislaiure, including the Chair of the West Virginia Senate
Commitiee on the Judiciary and the Chair of the West Virginia Houise of Delegates Commitiee on
the Judiciary: the West Virginia State Bav; the West Virginda Chamber of Commerce; or voluntary
associations of judicial or fegal professionals, including the National Center for State Courts, the
American Bar Association, the West Virginia Judicial Association, the West Virginia Association
for Justice and the Defenge Trial Coungel of West Virginia,

8. Members of the Commission shall receive ne compensation.



- 10 _:_':IT _ Gﬁﬁ?_iﬁiﬁ%ﬁﬁﬁ-éﬁéﬂ'.s_;_zﬁ"ﬁn?i;;a;df:‘t;:iil.e’d.r‘e;ﬁormi:‘itsﬁn’c%ings and recommendations,
algong -wif:]1.-.@#5,?.{;#,(_)’;)’(.2@4-Is.::g_is.l_aticﬁ;.'tzi;f'-‘(.?f(;ﬁsft:_iiuii(}nal amendments, to the Governor by November
£, 2009, With respect forecomment n;s_.fi_m Commission may make for the establishment of a
AEW GOt OF NEW-COUrts _O:IFreé:m'('.I tn tl_.;;i:;‘:Bja_té;;t‘h_e:Cq_mm‘issi-on shallset forth in its report detailed
plans for stch court br courts fnciitiﬁ?i;;ga.bu_t._imt.jh;r:ii.t_efi‘_tc}, jurisdiction, compasition, judicial
selection and potential funding surces, Coples of fhe r‘épaﬂ shall B¢ provided to the Chief Justice
of the Supréne Court of Appeals, the President of the Senate. and the Speaker of the House of
Delegates,

I, Expenses necessary to transact the business of the Commitssion may be paid by the
Office of the Governor with moneys allocated from the Office of the Governor's discretionary fund,
provided that this Order.may not be interpreted as requiring the Office of the Governor to allocate
maneys for CDn"imiSSiO;l axpenses. .

12, Exccutive branch agencies shall cooperate 1o provide the Commission with any
support staff or office services it requires to perform its duties.

13 The Commission shall adiourn upon the completion of its report, but may be
reconvened at the request of the Governor to conduct furlther studies and evaluations of West
Virginias jud‘ﬁ:ial system. If reconvened in accordance with this paragraph, the Commission shall
bhe composed of the ex officic members set forth in paragraph thiee of this Order and the Grovernor
may reappoint, rerove of appoint at-will membess in accordance with the qualificationg
requirernents for such membets set forth in paragraph three of this Order,

14, The Governor may remove or replace at-will members of the Commission at his

diseretion.



INWITNESS WHEREOI iiﬁ?ﬁ;:iﬁeféunm Set;ﬁy-h.anutmit! cansed the Great Seal of the

State of West Virginia o beaffised. - -

“DONE at fhe Capitol; in the City of Charleston, State of West
Virgiria, this thitd day of A, in the vear of-our Lord, Two

Thousand Nine, and inthe One Hundred Forty-Sixth year of

the Staie,

By the Governor

SECRETARY OF STATE
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Proposed Work Plan for the Independent Commission on Judicial Reform

L Follow the guiding principles and objectives of Executive Order No. 6-09.

In creating the Independent Commission on Judicial Reform and setting forth the scope
and parameters of the Commission’s responsibilities, the Governor articulated certain principles
and objectives that should guide the Commission’s work in the coming months. The
Commission therefore recognizes its responsibility to structure its processes in a manner that

promotes these principles and strives to achieve these objectives:

(i) Bolstering public trust and confidence in the judiciary.

(ii)  Preserving the independence of the judiciary, as well as the sanctity of the
separation of powers among the three separate and coequal branches of
government.

(iif)  Encouraging an objective examination of West Virginia’s court system that may
result in the adoption of systemic reforms that will modernize and improve West
Virginia’s judiciary.

1L Scope of Review,

Executive Order No. 6-09 directs the Commission to “study the need for broad systemic
judicial reforms including, but not limited to, adopting a merit-based system of judicial selection,
enacting judicial campaign finance reforms or reporting requirements, creating an intermediate
court of appeals, proposing constitutional amendments or establishing a court of chancery.”

Pursuant to the terms and conditions of the Executive Order, the Commission must

submit a detailed report of its findings and recommendations to the Governor by November 15,

2009. Given this compressed time frame, it may prove unlikely that the Commission will delve



into areas other than those three broad issues explicitly identified in Executive Order No. 6-09,
which colloquially may be referred as:

(D judicial selection;

(ii)  judicial campaign finance; and

(1ii)  structural/organizational issues and the right to appeal.

1.  Ensure Accountability to the Bench, the Bar, and the Public.

To foster transparency and ensure the Commission’s accountability to members of the
judiciary, bar members, and all West Virginia citizens, it is imperative to encourage public
access to the Commission’s work. All Commission meetings will be conducted in public and
notices of such meetings will be published in the State Register in accordance with the Open
Governmental Proceedings Act, W. Va. § 6-9A-1, ef seq. In addition, the Commission will
undertake efforts to establish a website, which may then be utilized to provide notification of
meetings, detailed agenda items, and access to information and materials submitted to and

considered by the Commission in the course of its work.

1IV.  Information Gathering.

As part of any study of this sort, it is critical that the Commission undertake a period of
intensive information gathering and data collection. However, the looming November deadline
will necessarily restrict the time - and to some extent, the methods — that the Commission may
employ to gather relevant information and collect pertinent data. Thus, unlike the study
conducted in the late 1990s by the Commission on the Future of the West Virginia Judicial
System, this Commission simply does not have the time to schedule dozens of meetings, conduct

several public hearings, or submit questionnaires to every petit juror in the state.



One advantage we dé have, however, is the ability to draw heavily from the research and
analysis contained in the excellent 1998 report prepared by the Commission on the Future of the
West Virginia Judicial System, along with comparable studies that have been conducted (or are
being conducted) by The West Virginia State Bar, the West Virginia Bar Association, academic
commentators, and others.

Moreover, our compressed timeframe should not prevent this Commission from taking
several thorough and meaningful steps to gather information relevant to our tasks, including the
following:

State Bar Survey.

Obviously, members of the Bar need to be given ample opportunity to express their
thoughts, comments, and suggestions regarding the Commission’s work. In light of the potential
time delays that would accompanying the mailing, distribution, and anticipated return of written
surveys, the Commission would circulate survey questionnaires to Bar members electronically,
thereby permitting members to return the questionnaires more quickly and efficiently.

Written Submissions.

The Commission will invite and encourage the submission of written comments via the
mail, the Commission’s website, and during the scheduled public hearings. To this end, the
Commission will explore posting advertisements in bar publications and around various court
locations to invite such submissions.

Review of Previous Studies.

As noted, the work of this Commission will benefit from the detailed and thorough
reports prepared by those groups that have undertaken comparable studies of the West Virginia
judiciary over the past few years. By definition, these reports are the work product of their
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respective studies and, as such, they reach their own conclusions and propose their own
recommendations. Irrespective of such conclusions or recommendations, however, the research
and data embodied in each will provide immeasurable assistance to the work of this
Commission.

Consultation with Judicial & Legislative Branches.

Executive Order No. 6-09 encourages the Commission to consult with all members of the
judiciary and the participation of representatives of the judicial branch is imperative to the
success of the Commission’s work. Much of the information relevant to this Commission’s
work may be obtained from the judiciary, including recent details about judicial workload, case
management, court processes, and filing trends. Moreover, the Administrative Office of the
Supreme Court of Appeals will be able to offer significant insight into the logistical concerns
that might accompany some of the Commission’s recommendations. For these and many other
reasons, it is imperative that the judiciary be invited to offer their thoughts on the Commission’s
work throughout the process, including during each public hearing. Likewise, the West Virginia
Judicial Association, a voluntary association of West Virginia state court judges, should be
invited to share its collective thoughts on the issue before the Commission, including the
opportunity for representatives of the Association to speak during the public hearings.

Similarly, the involvement of legislators will also prove critical to this process, especially
insofar as the Commission’s recommendations may ultimately require legislative approval. The
Committee should reach out to the legislative members, including the President of the Senate,
Speaker of the House of Delegates, the Chair of the West Virginia Senate Committee on the
Judiciary and the Chair of the West Virginia House of Delegates Committee on the Judiciary,
invite their comment, and urge them to attend and speak during the public hearings.
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Public Hearings.

Public hearings will allow interested groups and citizens to express their suggestions,
concerns and beliefs to the Commission. The Commission will hold three meetings in different
cities throughout West Virginia. Each meeting will focus primarily on one of the three broad
issues identified in the Executive Order. Although each meeting will have a primary focus (i.e.,
judicial selection), the Commission will welcome public comment on any issue during each
meeting.

The Commission will invite interested groups to attend these hearings, including the
West Virginia State Bar, representatives of organized labor, the West Virginia Chamber of
Commerce, and voluntary associations of judicial or legal professionals such as the American
Bar Association, the West Virginia Association for Justice and the Defense Trial Counsel of
West Virginia.

Targeted date for end of data collection: October 1, 2009.

It is the goal of the Commission fo complete the information gathering, data collection
and educational phase of its work process by October 1, 2009, thereby permitting the
Commission to spend the final six weeks analyzing the information gathered, considering
options, and reaching a consensus on potential recommendations.

V. Analysis & Study.

The Commission will consider and analyze the information presented and gathered to
create a concise and comprehensive report detailing its findings and recommendations regarding

the three broad issues identified within the Executive Order. When developing its



recommendations, the Commission will strive to follow the guiding principles and objectives of
the Executive Order.

VL Present Report,

On or before November 15, 2009, the Commission will present its report to the Governor.
The report will include recommendations regarding judicial selection; judicial campaign finance;
and structural/organizational issues and the right to appeal. In accordance with the provisions of
Executive Order No. 6-09, the Commission shall adjourn upon the completion of its report. To
the extent that the Commission feels that further study of the judicial system is warranted, the

report may contain a recommendation to the Governor that the Commission be reconvened.
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Independent Commission on Judicial Reform

Public Hearing — Judicial campaign finance and reporting
August 28, 2009
Memorial Student Center, Room 2W16
Marshall University
Huntington, West Virginia
%:00am ~ 3:00pm

I. Old Business
e Approval of Minutes from July 10, 2009 meeting

I1. Overview of current system, campaign finance regulations.

¢ The Hon. Natalie Tennant, Secretary of State

Secretary Tennant will provide the Commission with a brief overview of
the campaign finance laws and regulations in West Virginia.

¢ The Hon. Fred Fox, 16" Judicial Circuit Judge; Chair, Judicial Investigative
Commission

Judge Fox will be invited to brief the Commission on additional ethics
provisions governing judicial races and the manner in which judicial
candidates are subject to requirements not imposed on non-judicial
elections, namely the terms and conditions of Canon 5 of the Code of
Judicial Conduct.

IIL. Regulating Independent Expenditures.

e The Hon. Jeff Kessler, Chair, Senate Committee on the Judiciary
e The Hon. Carrie Webster, Chair, House Committee on the Judiciary
Brian Skinner, Counsel, House Committee on the Judiciary

The Chairs, or their designees, will be asked to brief the Commission on
recent legislative efforts to regulate independent campaign expenditures,
including any additional reforms currently under consideration.



¢ The Hon. Darrell V. McGraw, Attorney General
¢ Fran Hughes, Chief Deputy Attorney General
¢ Thomas W. Smith, Managing Deputy Attorney General

The Atiorney General’s office will be asked to discuss recent federal

constitutional challenges to statutory provisions regulating certain
independent expenditures.

IV.Broadecasters’ Perspective on Campaign Finance Reform

» David Barnette, Jackson Kelly PLLC, on behalf the WV Broadcasters Association

Mr. Barnette will offer his perspective and that of the West Virginia
Broadcasters Association on efforts to regulate and restrict independent
campaign expenditures, as well as other campaign finance regulation
involving the broadcast industry.

V. Public Financing of Judicial Elections.

o The Hon. Jeff Kessler, Chair, Senate Committee on the Judiciary
¢ The Hon. Cartie Webster, Chair, House Committee on the Judiciary
Rita Pauley, General Counsel, Senate Committee on the Judiciary

The Chairs, or their designees, will be asked to brief the Commission on
SB311, introduced during the 2009 Regular Session of the Legislature, which
would have established a Supreme Court public campaign financing pilot
program, as well as offer their general thoughts on the merits of public
[financing programs.

» Mark Muchow, Deputy Secretary, Department of Revenue

The Department of Revenue will brief the Commission on the fiscal impact of
SB311, and discuss the projected viability of the revenue stream identified in
the bill to fund the public financing project. Additionally, the Department will
be asked to discuss comparable funding mechanisms used in other public
financing proposals.

e Damon Circosta, North Carclina Center for Voter Education
Mpr. Circosta will describe the contours of North Carolina’s public financing
system for judicial campaigns, as well as provide information regarding the

Jormation and implementation of the system in North Carolina.

¢ The Hon. Wanda Bryant, Judge, North Carolina Court of Appeals



Judge Bryant will describe her own experiences running for elective judicial
office using traditional campaign fundraising methods and the new public
financing system.

o Jonathan Crook, Public Policy Polling, University of North Carolina
Mr. Crook will brief the Commission on a recent poll of 1,366 West Virginia

voters regarding the adoption of a public financing program for the state’s
Judicial system.

VI. Legal Issues Surrounding Campaign Finance Reform

e Kenneth A, Gross, Skadden, Arps, Slate, Meagher & Flom, LLP

A nationally renowned authority on campaign law compliance, gift and
gratuity rules, lobby registration provisions, and securities laws regulating
political activity and municipal securities transactions, Mr. Gross counsels
numerous Fortune 500 corporations and political candidates at the state and
federal level. As former associate general counsel of the Federal Election
Commission (FEC), Mr. Gross headed the general counsel’s Enforcement
Division and supervised the legal staff charged with the review of the FEC's
Audit Division.

My, Gross will offer his perspective on the regulation of independent
expenditures, the legal issues surrounding public financing programs and
other judicial campaign developments in the law governing campaign
contributions.

VIH.  Judicial Input Regarding Campaign Finance

s Steve Canterbury, Administrative Director, Supreme Court of Appeals

Mr. Canterbury will be invited to offer thoughts on behalf of the court system
regarding campaign finance regulation and any logistical issues raised by the
potential modification of such regulations.

e The Hon. O.C. Spaulding, West Virginia Judicial Association
s The Hon. Ronald Anderson, West Virginia Family Judicial Association

Judge Spaulding and Judge Anderson represent the voluntary association of
West Virginia stale court judges and the voluntary association of state family
court judges, respectively. Having been through the judicial electoral process
themselves, they — and their members — can provide unique insight into the
advantages and disadvantages of the current system, the merits of proposed
reforms, and the effect that such proposals could have in specific instances.

3



VIH. Public Comment

IX.Committee Discussion & Next Steps.




Independent Commission on Judicial Reform

September 21, 2009 Public Hearing — Judicial selection

West Virginia University College of Law

I. Overview of constitutional & statutory provisions governing Judicial Selection

e Professor Robert M. Bastress, WVU College of Law
Professor Bastress will brief the Commission on the current constitutional
and statutory provisions that establish and govern West Virginia's system

of judicial selection.

I1. Judicial Selection in Practice

e Tom Tinder, Executive Director, West Virginia Bar Foundation

Mr. Tinder will explore the practical application of Article VIII, §7 of the
Constitution, which requires the Governor to fill vacancies in judicial
positions by appointment, including an overview of the number of current
Judicial officers that were initially selected in this manner.

I11. The “Missouri Plan” — Appointment & Retention Elections

o The Hon. Laura Denvir Stith, Supreme Court of Missouri
Judge Stith will brief the Commission on the so-called "Missouri plan,” a
Judicial selection method that combines appointment and retention elections,
offer some insight into how the system works, and describe her personal
experience in being appointed and then standing for retention election.

IV.Nonpartisan Elections

¢ Damon Circosta, North Carolina Center for Voter Education

Mr. Circosta will describe the contours of North Carolina’s 2002 judicial
reform efforts, which included a switch from partisan elections to
nonpartisan elections for appellate court races.  Additionally, Mr.
Circosta will describe the subsequent expansion of this reform to all
Judicial positions in 2004.



V. Considering Reform --

s Dr. Rachel Paine Caufield, Ph.D., Associate Professor, Opperman Center at Drake
University; The American Judicature Society

Dr. Paine Caufield will focus her presentation on the theoretical and
practical issues survounding judicial selection reform initiatives, as well
describe her research into the best practices for judicial nominafing
commissions.

e Norman L. Greene; Schoeman, Updike & Kaufman, LLP

The focus of Mr. Greene's presentation will be on the consistency of
existing or proposed methods of judicial selection with the rule of law,
including how such methods relate to the concepts of judicial
accountability and judicial independence and whether they are consistent
with a judiciary which is fair and impartial and otherwise in line with
recognized notions of judicial quality, and supplemental means for
achieving such goals.

e Dr. Tom Clark, Ph.D., Assistant Professor, Emory University

Dr. Clark will offer his perspective on judicial selection reform efforts,
largely based on his empirical research regarding the impact of
nonpartisan elections on judicial independence.

e Dr. Chris W. Bonneau, Associate Professor of Political Science, University of
Pittsburgh

Dr. Bonneau, coauthor of the recently published “In Defense of Judicial
Elections,” will brief the Commission on his extensive research into nearly
two decades of state judicial elections data.

VI. Public opinion on judicial selection

e Mark Blankenship, Mark Blankenship Enterprises.

Mr. Blankenship will brief the Commission on recent public opinion surveys
conducted by his firm that may illuminate how West Virginian voters perceive
issues surrounding our cwrrent method of judicial selection and proposed

reforms.



VII. Inputfrom the bar

¢ Allan Karlin; Immediate Past President, West Virginia Association for Justice
¢ Thomas J. Hurney, Jr.; Immediate Past President, West Virginia Defense Trial
Counsel

VIIL. Input from Business & Labor

o Kenny Perdue; President, West Virginia AFL-CIO
¢ Brenda Nichols Harper, Vice President and General Counsel, West Virginia
Chamber of Commerce

IX. Judicial Input regarding methods of judicial selection.

o Steve Canterbury, Administrative Director, Supreme Court of Appeals

Mr. Canterbury will be invited to offer thoughts on behalf of the court
system regarding judicial selection, as well as any logistical issues raised
by the potential transition to another system of selection.

o The Hon. O.C. Spaulding, West Virginia Judicial Association
¢ The Hon. Ronald Anderson, West Virginia Family Judicial Association

Judge Spaulding and Judge Anderson represent the voluntary association
of West Virginia state court judges and the voluntary association of state
Jamily court judges, respectively. Having been through the judicial
electoral process themselves, they — and their members — can provide
unique insight into the advantages and disadvantages of the current
system, the merits of proposed reforms, and the effect that such proposals
could have in specific instances.

X. Legislative Input

¢ The Hon. John Doyle, West Virginia House of Delegates

XL Public Comment.

XII. COMMITTEE DISCUSSION & NEXT STEPS.




Independent Commission on Judicial Reform

September 29, 2009 Public Hearing — The Structure of our Judicial Branch

Charleston, West Virginia

I. Overview of constitutional & statutory provisions

Professor Robert M. Bastress, WVU College of Law

Professor Basiress will brief the Commission on the constitutional and statutory
provisions that established the organization and structure of West Virginia’s

Judiciary, including a discussion on how the 1974 Judicial Reorganization

Amendment delegated to the Legislature the authority to establish intermediate
COurts.

I1. Presentation by Joint Committee on Judicial Selection and Reform

Benjamin L. Bailey, Bailey & Glasser, Charleston, West Virginia

On behalf of The West Virginia Bar Association’s Commiftee on Judicial
Selection and Reform, Mr. Bailey will address the topic of intermediate appellate
courts, as well as update the Commission on the nature and work of his committee
and the other topics they have been considering over the past several months.

IH.Intermediate Appellate Court

L ]

Mark Sadd; Lewis Glasser Casey & Rollins, Charleston, West Virginia

Mr. Sadd will discuss his recently published article The Rule of
Law: Perspectives on Legal and Judicial Reform in West Virginia in which he
recommends the creation of a system of intermediate appellate courts.

Julie Terry, President, Vision Shared Inc.

Ms. Terry will discuss a recent economic analysis and proposed work plan
commissioned by her organization (and prepared by Market Street Strategies,
Inc) that, among other recommendations, urged the State to establish an
intermediate court of appeals.

Tack Rogers, Executive Director, Attorney, Public Defender Services



Myr. Rogers will brief the Commission on the current appellate review process and
offer his perspective for the need to establish an intermediate appellate court with
an appeal of right in criminal cases.

¢ Michael D. Evans, Oklahoma Administrative Director of the Courts

Mr. Evans will offer one state’s perspective on judicial organization, describing
Oklahoma's system of trial courts, a criminal appellate court, an intermediate
court of appeals, an administrative appellate court, and its state supreme court.

e Victor Schwartz, Shook Hardy & Bacon, LLP

Myr. Schwartz's discussion will focus on a comparison between West Virginia and
other jurisdictions that have intermediate court systems and provide for an appeal
as a matter of right.

¢ Rita Helmick, Board of Review, West Virginia Workers” Compensation
Ms. Helmick will brief the Commission on the creation of the Board of Review for
workers’ compensation appeals, discuss the Board's jurisdictional scope and the

manner in which workers’ compensations cases proceed through the judicial
system.

e Mike McKown, Department of Revenue.
The Department of Revenue will brief the Commission on the fiscal impact of
establishing an intermediate appellate court system, and discuss potential sources

of revenue that could be dedicated to fund such a system.

IV.Creating a Business Court

¢ Hon. Steven Platt, The Platt Group, former Maryland Circuit Court judge

Judge Platt will describe his experiences serving on the Maryland Business and
Technology Court Task Force, which was created by the Maryland General Assembly
to consider the feasibility of establishing a specialized court function within
Maryiand'’s Circuit Courts and ultimately recommended the creation of a statewide
program with specially trained judges to resolve substantial disputes affecting
business entities.

¢ Cory E. Manning, Partner, Nelson Mullins
Mpr. Manning will discuss South Carolina’s 2007 Business Court Pilot Program,

which created a business court within South Carolina’s existing state circuit court
system with jurisdiction over certain business and commercial cases.



Y. Judicial Input.

» Steve Canterbury, Administrative Director, Supreme Court of Appeals

Mr. Canterbury will be invited to offer thoughts on behalf of the court system
regarding the structure of the judicial branch, as well as provide critical caseload
information that must be relied upon in evaluating proposals for the
establishment of additional courts.

» The Hon. O.C. Spaulding, West Virginia Judicial Association
¢ The Hon. Ronald Anderson, West Virginia Family Judicial Association

Judge Spaulding and Judge Anderson represent the voluntary association of West
Virginia state court judges and the voluntary association of state family court
Judges, respectively.

YLI. Public Comment.

VII. COMMITTEE DISCUSSION & NEXT STEPS.




DAMON CIRCOSTA
PRESENTATION TO THE
COMMISSION
AUGUST 28, 2009
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PUBLIC OPINION SURVEY —
PUBLIC FINANCING 2009




Public Pelicy
Polling

FOR IMMEDIATE RELEASE ' June 2, 2609
INTERVIEWS: JONATHAN CROOK (252)-206-6192

QUESTIONS ABOUT THE POLL: TOM JENSEN (919)-744-6312

West Virginia Voters Support N.C.’s System

Raleigh, N.C. - Although voters in West Virginia may not necessarily agree with public
finance for elections in general, Public Policy Polling finds they are overwhelmingly in
favor of their state adopting a program similar to that in North Carolina’s state judicial
system,

73% of respondents say that they would be in favor a potential adoption by West Virginia
of the public funding system in place in North Carolina, while only 19% are opposed.
The law includes full public funding for candidates who agree to spending limits and
reject funds from Political Action Committees, while also making the elections
nonpartisan and providing voter guides to citizens.

Voters in West Virginia also believe that a public funding system would be effective in
reducing conflicts of interests in the state’s Supreme Court of Appeals, with 40% saying
that such a law would help, and 28% saying it wouldn’t.

However, PPP also found that 56% of voters are against public funding in general, with
only 23% saying that they are for it.

“Although respondents claimed that they are against the concept of public finance
systems, it seems they are for many of the upsides that such programs can produce,” said
Jonathan Crook of Public Policy Polling. “North Carolina’s public finance law offers
more than simply money to candidates who opt into the system, which is why it may be
more aftractive to West Virginia voters than typical public finance programs.”

West Virginia voters also want stricter spending limits for candidates running in the
Supreme Court of Appeals elections, with 67% saying that they are in favor of such a
measure and 16% saying they are not.

PPP surveyed 1,366 West Virginia voters on May 26" and 27th. The survey’s margin of
error is +/-2.6%. Other factors, such as refusal to be interviewed and weighting, may
introduce additional error that is more difficult to quantify.

If you would like an interview regarding this release, please contact Jonathan Crook at
(252) 206-6192,
#it#

Public Policy Polling Phone: 888 621-6988
3020 Highwoods Blvd. Web: www.publicpolicypolting.com
Raleigh, NC 27604 Email: information@publicpolicypolling.com
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Survey of 1,366 West Virginia voters

Public Policy
Polling

West Virginia Poll

Do you agree with the concept of public
funding in general for candidates in state,
federal, or judicial elections? If yes, press 1, If
no, press 2. If you're not sure, press 3.

NOESUFB....ovvevicrecicstc e 219%,

North Carolina currently has a law that gives
statewide judicial candidates the option of
accepting public campaign funding if they
agree to spending limits and refuse money
from Political Action Commitiees. |t also
makes judicial elections nonpartisan and
provides voter guides to explain judicial
candidates’ qualifications. What would your
position be on West Virginia adopting a similar
program? If you strongly favor it, press 1. If
you somewhat favor it, press 2. If you
somewhat oppose it, press 3. I you strongly
oppose it, press 4. If you're not sure, press 5.

Strongly Favor.....coec i e 38%
Somewhat FAVOr......cccoiiiii i 35%
Somewhat OpROSE ... 13%
Strongly OppoSe ..o
NOESUIE...c.coii i e

Would you be in favor of any kind of public
finance system for West Virginia's Supreme
Court of Appeals elections? If yes, press 1. If
no, press 2. If you're not sure, press 3,

Q4

Qs

Q6

Q7

Qs

3020 Highwoods Bivd.
Raleigh, NC 27604
information@publicpolicypolfing.com / 888 621-6988

Do you feel like judicial candidates are abie to
accept campaign financing from private entities
like lawyers and law firms without creating a
conflict of interests? If yes, press 1. If no, press
2, If you're not sure, press 3.

YES <o eoeeee et nee e e e 13%
MO et T4%,
NOE SUF......oviiiiri v e 13%,

Do you think that a public finance system
wouild be effective in reducing conflicts of
interest in West Virginia's Supreme Court of
Appeais? If yes, press 1. If no, press 2. If
you're not sure, press 3.

YES et s 40%
IO e e 28%
NOE SUFB.....oiiiie 3904

Do you think that there should be more strict
spending limits for West Virginia’s Supreme
Court of Appeals elections? if yes, press 1. If
no, press. 2. If you're not sure, press 3.

YBS oiveoeeiee et 87%
NG 1o b 16%
INOE SUIB....c.o e 18%

Would you describe yourseif as a liberal,
moderate, or conservative? Iif iberal, press 1. If
moderate, press 2. If conservative, press 3.

LIBEFA ..ot 17%
MOGBIEI8. ..cccv v e 41%
CONSBIVALIVE. ..o 439,
if you are a woman, press 1, if a man, press 2.
WWOMAI .o e 5204
MBI e s 48%
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Q¢ If you are a Democrat, press 1. Ifa
Repubtican, press 2. If other, press 3.
DOMOCIAL ... 5494
REPUDICEI ... 38%
18 71T SO OO UU PSRN 13%,

Q10 If you are white, press 1. If you are African-
American, praess 2. If other, press 3.

WHITE oo 93%
Aflean-American ... 4%,
OIBE ..ot 3%

May 26-27, 2009
Survey of 1,366 West Virginia voters

3020 Highwoods Bivd.
Rateigh, NC 27604
information@publicpolicypolling.com / 888 621-6988

Q11 If you are 18 to 29 years old, press 1 now. If
you are 30 to 45, press 2. If you are 46 to 65,
press 3. If older, press 4.

T80 29 168%
BOHG 45 s 26%
FBHO B5.cieicirivee e 40%
Ofderthan B5........ccvoceeeeieiieee 18%
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Public Policy

ideology ideology
Base {Liberal{Moderate |Conservative Base | Liberaf{Moderate [Conservative
Public Funding in West Virginia
General Adopting NC.s
Yes| 23%  42% 26% 13%| |System
No| 58%  37% 55% 54% Strongly Favor| 38%  39% 37% 37%
Not Sure | 21%  21% 20% 29% Somewhat Favor| 35%  34% 38% 31%
Somewhat Oppose | 13%  14% 12% 13%
Strongly Oppose | 6% 5% 3% 8%
Not Sure| 9% 8% 8% 0%
Ideology ideology
Base Liberal{Moderate |{Gonservative Hase |Liberal jModerate |Conservative
Public Funding for Accepting Money
Supreme Court of Without Conflict of
Appeals Interests
Yes| 25%  37% 26% 20% Yes| 13%  20% 10% 13%
No! 45% 35% 45% 48% No| 74% 68% 5% 75%
Not Sure| 30%  28% 29% 32% Not Sure | 13% 12% 16% 12%
May 26-27, 2009 3020 Highwoods Blvd.

Survey of 1,366 likely West Virginia voters

Rateigh, NC 27604

information@publicpolicypolling.com / 888 621-6988
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Ideclogy ideclogy
Base [Liberal [Moderate [Conservative Base [LiberaliModerate [Conservative
Can Public Finance Stricter Spending
Reduce Conflicts of Limits
Interests Yes| 67%  68% 68% 65%
0 ) 9, 1)
Yes | 40% 48% 44% 33% No| 16% 14% 15% 17%
0, L+ 0, &
Noj 28%  21% 6% s4% NotSure| 18%  18% 17% 18%
Not Sure| 32% 3N% 31% 33%
Geander Gender
Base [Woman [Man Base |Woman [Man
Public Funding in West Virginia
General Adopting N.C.'s
Yes| 23%  22% 25% System
T, 0, 0,
No| 56% 52% 60% Strongly Favor| 38% 35% 40%
{/ 0 o
Not Sure | 21% 26% 16% Somewhat Favor | 35% 36% 34%
Somewhat Oppose | 13% 13% 13%
Strongly Oppose| 6% 4% 8%
Not Sure| 8% 13% &%
May 26-27, 2009 3020 Highwoods Bivd.
Survey of 1,366 likely West Virginia voters Raleigh, NC 27604

information@publicpolicypotiing.com / 888 621-6988
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Gender

Base |[Woman [Man

Public Funding for
Supreme Court of
Appeals

Yes| 25%
No| 45%
Not Sure | 30%

23% 28%
40% 50%
37% 23%

Gender

Base [Woman [Man

Can Public Finance
Reduce Conflicts of
interests

Yes| 40%
No| 28%
Not Sure | 32%

40% 40%
21% 36%
39% 24%

Base

Gender

Woman |Man

Accepting Money
Without Conflict of
Interests

Yes
No
Not Sure

13% 15% 11%
74% 68% 80%
13%

17% 9%

Base

Gender

Woman [Man

Stricter Spending
Limits

Yes

67%

No| 16%

Not Sure

18%

68% 66%
10% 22%
22% 12%

May 26-27, 2009

Survey of 1,366 likely West Virginia voters

3020 Highwoods Blvd.
Raleigh, NC 27604

irformation@publicpolicypolling.com / 888 621-6988
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Base

Party

Bemocrat |Republican {Other

Party

Base [Democrat | Republican |Other

Public Funding in West Virginia
General Adopting NC.'s
Yes| 23% 30% 15% 20%| [oystem
Nol| 56% 48% 65% 61% Strongly Favor| 38% I7% 38% 40%
Not Sure | 21% 29% 20%  19% Somewhat Favor| 35% 37% 5% 26%
Somewhat Oppose | 13% 12% 15% 1%
Strongly Oppose| 6% 4% 5% 1%
Not Sure; 9% 9% 8% 11%
Party Party
Base |Democrat |Republican [Other Base [Democrat |Republican |Other

Public Funding for
Supreme Court of
Appeals

Yes
No
Not Sure

25%
45%
30%

29% 19% 26%
41% 52% 40%
30% 29% 34%

Accepting Money
Without Conflict of
Interests

Yes
No
Not Sure

13% 16%
74% 70%
13% 15%

0%
80%
10%

10%
75%
15%

May 26-27, 2009

Survey of 1,366 fikely West Virginia volers

3020 Highwoods Blvd,

Raleigh, NC 27804

informafion@publicpolicypolling.com / 888 621-6988
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Party Party
Base | Democrat {Republican |Other Base jDemocrat |Republican |Other
Can Public Finance Stricter Spending
Reduce Conflicts of Limits
Interests Yes| 67% 54% 69%  T0%
0, 0, (+] g
Yes| 40% 43% 6% 8% No| 16% 16% 7%  10%
0, 0, o g+t
No| 28%  25% 3% 27% NotSure| 18%  20% 4% 20%
Not Sure | 32% 32% 30% 35%
%
i
Race Race
African- African-
Base |[White |[American [Other Base |White [American |Other
Public Funding in West Virginia
General Adopting N.C.'s
Yes| 23% 23% 27%  24% System
0, L+ L
No! 56% 56% 54%  38% Strongly Favor! 38% 38% 36% 40%
0, o, 0, o
NotSure! 21% 21% 19%  38% Somewhat Favor} 35% 35% 46% 21%
Somewhat Oppose: 13% 13% 2%  24%
Strongly Oppose; 6% 6% 3% 8%
NotSure| 9% 3% 4% 7%
May 26-27, 2009 3020 Highwoods Blvd.
Survey of 1,366 likely West Virginia voters Raleigh, NC 27604

information@publicpolicypolling.com / 888 621-6988
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Public Policy

Race
African-
Base |White [American (Other
Public Funding for
Supreme Court of
Appeals
Yes | 25% 26% 19%  23%
No| 45% 45% 51% 31%
Not Sure | 30% 30% 30% 46%
Rate
African-
Base |White |[American |Qther
Gan Public Finance
Reduce Confilicts of
Interests
Yes ! 40% 40% 26% 44%
Nei 28% 28% 53% 22%
Not Surei 32% 32% 21%  34%

Race
African-
Base (White [American |Other
Accepting Money
Without Conflict of
interesis
Yes| 13% 13% 8% 14%
No| 74% 75% 88% 68%
Not Sure | 13% 13% 22% 18%
Race
African-
Base |White {American |Other
Stricter Spending
Limits
Yes| 67% 68% 51% 60%
No| 18% 15% 29% 18%
Not Sure| 18% 17% 19% 22%

May 26-27, 2009

Survey of 1,366 likely West Virginia voters

3020 Highwoeds Bivd.
Raleigh, NC 27804
information@publicpolicypolling.corm / 888 621-6988
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Age Age
18to30to]46to! Older 1810 (30to |46 to] OQlder
Base| 29, 45] 65|thang5 Base| 29| 45| 65ithan65
Pubiic Funding in West Virginia
General Adopting N.C.'s
Yes| 23% 22% 22% 25%  22% System
0, 0, 9, 0,
Nol 56% 50% 62% 57% 50% Strongly Favor| 38% 38% 33% 41% 35%
0, 0,
Not Sure| 21% 29% 16% 18% 28% Somewhat Favor | 35% 34% 33% 35% 37%
Somewhat Oppose | 13% 14% 13% 12% 12%
Strongly Oppose| 6% 4% 10% &% 3%
NotSure| 9% 10% 11% 6% 13%
Age Age
18to |30 to |46 to| Older 18tc 30 to|46to] Older
Basei 28| 45| 65|thangb Base| 29| 45! 65 thanés
Public Funding for Accepting Meney
Supreme Court of Without Conflict of
Appeals interests
Yes| 25% 32% 24% 25% 22% Yes | 13% 23% 11% 1i% 11%
No| 45% 37% 45% 47% 45% No| 74% 58% 79% 79% 59%
Not Sure| 30% 30% 32% 28% 2% Not Sure | 13% 19% 10% 10% 20%
May 26-27, 2009 3020 Highwoods Blvd.
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Age Age
18to30tojd6to| Older 18to (30 to[46 fo] Older
Base 29 45 65 |than 65 Base 29 45 65 [than 65
Can Public Finance Stricter Spending
Reduce Conflicts of Limits
Interests Yes| 67% 65% 66% 71%  61%
Yes | 40% 35% 41% 43% 35% No| 16% 19% 17% 14% 16%
(-]
No| 28% 28% 35% 27%  24% NotSure| 18% 16% 17% 16%  23%
Not Sure | 32% 37% 24% 31% 40%

May 26-27, 2009
Survey of 1,366 likely West Virginia voters

3020 Highwoods Blvd,
Raleigh, NC 27604
information@publicpolicypolling.corm / 888 621-6988
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LEGAL AUTHORITIES
The Constitution of W.Va., Article VIII, Section 5, states that:

The judge or judges of each circuit court shall be elected by
the voters of the circuit for a term of eight years, unless sooner
removed or retired as authorized in this article. The Legislature
may prescribe by law whether the election of such judges is o be
on a partisan or nonpartisan basis.

In addition to the election process, the W.Va. Constitution provides a mechanism
by which judicial vacancies shall be filled. Article VIII, Section 7 provides:

If from any cause a vacancy shall occur in the office of a
justice of the supreme court of appeals or a judge of a circuit court,
the governor shall issue a directive of election to fill such vacancy
in the manner prescribed by law for electing a justice or judge of
the court in which the vacancy exists, and the justice or judge shall
be elected for the unexpired term; and in the meantime, the
governor shall fill such vacancy by appointment until a justice or
judge shall be elected and qualified. If the unexpired term be less
than two years, or such additional period, not exceeding a total of
three years, as may be prescribed by law, the governor shall fill
such vacancy by appointment for the unexpired term.

Although the Constitution of W.Va. does not provide specific guidance as to how
the Governor is to carry out the duty of filling vacancies, by using the power granted by the
Constitution of W.Va., Article VII, Section 5, which provides that “[t]he chief executive power
shall be vested in the governor, who shall take care that the laws be faithfully executed”,
Governors have used executive orders to set up a judicial selection advisory committee process
when Circuit Court Judge vacancies occur.

DISCLAIMER- This focus of this presentation is on the position of Circuit Court
Judge where the legal and discretionary processes listed above have been normally followed
through the years. For Supreme Court Justice vacancies, Governors have used individual
procedures. The position of Family Court Judge has been both appointed and elected during its
short existence. Magistrate vacancies are filled by Circuit Court Judges.



FACTS AND FIGURES

Circuit Court Judge election results at the West Virginia Secretary of State’s
office show that, from the implementation of the Judicial Reorganization Act in 1976 and
through the following two eight year election cycles in 1984 and 1992, more than 70% of the
Judges were appointed by a Governor and then ran unopposed in their ensuing judicial election.
Approximately 90% of the sitting elected Judges during this time period were re-elected when
they ran, either opposed or unopposed, for the position.

In further reviewing the election results on the West Virginia Secretary of State’s
official website on the Internet, as well as information provided by the West Virginia Supreme
Court of Appeals Administrative Office, the figures for Circuit Court Judge elections in the 2000
and 2008 Primary and General Elections are placed below:

CIRCUIT COURT JUDGE ELECTIONS

Uncontested Contested Incumbent | No Incumbent
Incumbent Won Lost
2000 Primary Election 47 12 3 3
2000 General Election 53 8 1 3
2008 Primary Election 55 3 1 6
2008 General Election 52 6 I 6

In the 2000 primary election cycle, 75% of all incumbents were unopposed and
95% of all incumbents won their election contest. These figures for the 2000 general election are
85% unopposed and 98% winning the election.

For the 2008 election cycle, 93% of all incumbents were unopposed and 98% of
all incumbents won in the primary election. For the general election, the figures are 88%
unopposed and 98% winning the election.

Overall, for both the 2000 and 2008 primary and general elections, there were a
total of 260 Circuit Court Judge races with only 18 elections having no incumbent judge
involved. Of the 242 Circuit Court judicial races, 207 or 85% were unopposed and 236 or more
than 97% of the incumbent judges won the election.




Currently, there are 70 sitting circuit court judges in West Virginia with 38 of
them having been elected and 32 of them having been appointed by the governor. The majority
of the 38 elected judges have assumed that position in the past two elections — 10 in the 2000
election and 8 in the 2008 election. For the 32 appointed judges, 12 have been appointed since
the 2000 election.

Interestingly, of the 6 incumbent circuit court judges who have been defeated in
the 2000 and 2008 election cycles, 2 were originally appointed and 4 were originally elected.

ANALYSIS

It is extremely difficult to successfully challenge an incumbent Circuit Court
Judge and win the election here in West Virginia.

Approximately equal numbers of Circuit Court Judges have initially attained the
position either by gubernatorial appointment or by election since the last major change in West
Virginia’s judicial system in 1976.

The vast majority of the Circuit Court Judges retain those positions through being
unopposed in the ensuing primary and general elections.

Only an extremely small number of all incumbent Circuit Court Judges have been
defeated in hundreds of judicial elections since 1976.

The citizens of West Virginia have had knowledgeable and respected persons
serve as Circuit Court Judges from 1976 through today and the citizens have overwhelmingly
retained them at election time.
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DEDICATION

These provisions are dedicated to the late fudge John L. Hill, Jr., who worked tirelessly toward

Judicial selection veform in lis home state of Texas and who provided the inspiration and
Junding to make this vevision possible. Judge Hill was formly committed to the principle that
the selection of judges should be based wpon qualifications and experience vather than politics
and money.

Judge Hill is the only person in Texas history to serve as Secrefary of State, Attorney General,
and Chief Justice of the Supreme Court. He vesigned from the Court in 1988 to campaign for
changes in the method for selecting Texas’ judges.

Judge Hill served on the AJS Board of Directors and as President of the Texas State Chapler
of AJS. He was also the vecipient of the AJS Herbert Harley Award, an award given lo
individuals whose outstanding efforls result in substantial, long-term improvement to the
state justice system.
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PREFACE TO THE 2008 REVISION

First compiled in 1985 and revised in 1994, the American Judicature Society’s
Model Judicial Selection Provisions offer exemplary language for establishing judi-
cial nomination and evaluation processes of the highest quality. In early 2007, with
the guidance of AJS staff, an outstanding advisory committee of members of the
AJS Board of Directors began the task of updating the model provisions. The 2008
revisions represent American Judicature Society policy as to the “best practices” in
selecting, retaining, and evaluating judges.

While earlier versions of the model provisions offered a variety of alternatives
regarding the role and composition of judicial nominating and evaluation commis-
sions, this version limits the availability of alternative provisions to provide for the
strongest possible processes. Earlier versions also offered language for establishing
judicial nominating commissions by constitutional provision, or by statute or exec-
utive order. With this version, in order to create a nomination process with the
greatest stability and legitimacy, model constitutional or statutory language is pro-
vided in Part I and model language for an executive order process is offered in the
Appendix.

New provisions have been added to require that nominating commissions establish
written procedural rufes and that members participate periodically in education
and training programs. Provisions encouraging diversity among nominating and
evaluation commission members, and in the recruitment of judicial applicants,
have been strengthened.

New commentary accompanying these provisions addresses current concerns faced
by judicial nominating commissions, such as the importance of striking an appro-
priate balance between providing transparency in the screening process and
protecting applicant privacy, and relevant considerations as to whether nominating
cominissions should have a majority of lawyer or non-lawyer members.

The most significant additions are found in Parts IIl and IV regarding judicial per-
formance evaluation. Establishing provisions and procedural rules for judicial
performance evaluation, and accompanying commentary, have been expandecd
substantially with these revisions.

These provisions reference complementary AJS materials where appropriate,
including the Handbook for Judicial Nominating Commissioners and Judicial Merit
Selection: Current Status. These resources and others are available online on AJS’
Judicial Selection in the States website at wwwijudicialselection.us. Links to state
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constitutional and statutory provisions and court rules regarding judicial nomina-
tion and evaluation are also available on the website.

This revision would not have been possible without the committed efforts of the
advisory commiflee:

Marty Belsky, Dean and Randolph Baxter Professor of Law, The University of
Akron School of Law

Hon. Kevin Burke, Judge, Fourth Judicial District of Minnesota

Momi Cazimero, President/Owner, Graphic House

Pennis Courtand Hayes, Interim President and CEO, NAACP

Bill Johnston, Young, Conaway, Stargatt & Taylor LLP

Alex Reinert, Assistant Professor of Law, Benjamin N. Cardozo School of Law

Hon. Peter Webster, Judge, Florida First District Court of Appeal

An elecironic version of the Medel Judicial Selection Provisions is available for down-
load at wwwjudicialselection.us.

Malia Reddick
A]JS Director of Research and Programs
Staff Liaison 1o the MJSP Advisory Committee



L

ESTABLISHING A COMMISSION PLAN FOR
APPOINTMENT TO OFFICE

Commentary
These provisions provide for the establishment of a merit selection process by
constitution or statute. In several jurisdictions, merit plans have been established
by executive order, but the stability of a constitutional or statutory system is
preferable,

Section ___. Commission-Based Appointment to Judicial Office

Section ____.01. Nomination and Appointment.

The governor shall fill any vacancy in an office of court justice or court
judge by appointing one person nominated by the judicial nominating commission
[for the district/circuit where the vacancy occursi. The judicial nominating com-
mission shall nominate no more than five nor less than two best gualified persons
for each vacancy. If the governor fails to fill a vacancy within 30 days from the day
the names are submitted, the [chief justice] [presiding judge for that
district/circuit] shall appoint one of the nominated persons.

Commentary
Each judicial vacancy should be treated individually to the greatest extent possible.
If the positions to be filled require specialized knowledge and legal experience (i.e.
family law, juvenile matters), individual consideration of applicants for each
vacancy becomes even more important. Although the number of names submitted
to the governor need not be capped at five, the number should be sufficiently low
that the commission nominates only the best qualified candidates. Five names
appears to be an appropriate maximum because it gives, and limits the governor
to, the best qualified candidates. Commissions in less populated areas may have dif-
ficulty finding five best qualified nominees and should therefore be allowed the
flexibility to submit fewer names. In most states, the names submitted to the gover-
nor are listed in alphabetical order to avoid any indication of a commission’s
preference. Thirty days is allowed as a reasonable amount of time for the governor
to conduct an investigation of the nominees. In the event that the governor fails to
act within that reasonable time period, a judicial officer may appoint from the com-
mission’s list. This provision ensures that the final appointment will be made within
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a reasonable time and from the list of nominees. This separation of functions
allows for independent and nonpartisan evaluations and nominations by a respon-
sible commission and final appeointment by a governor who is politically
accountable. If necessary, Section __.01 may be adapted to allow for filling midterm
vacancies. For information on how merit-plan jurisdictions deal with these vari-
ables, see Tables 2 and 3, Judicial Merit Selection: Current Status (A]S: 2008), at
http:/ /www.judicialselection.us/judicial_selection_materials/. For example, only
five states permit as many as §ix or seven nominees; the great majority require
between two and five names. The majority of merit-plan states specify that the list
be submitied in alphabetical order.

Section __,. .02, Judicial Nominating Commission.

[The] [Each] judicial nominating commission shall consist of seven members. Four
attorney members shall be selected for six-year terms by the bar of the [state] [judi-
cial district/circuit], except as provided by Section .03, Three lay members shall
be appointed [from among the residents of the district/circuit] for six-year terms,
except as provided in Section __.03, by the governor. [Thel [Fach] commission
shall choose one of its members to serve as chair for a term of three years.
Appointments and elections to the commission(s] shall be made with due consider-
ation to geographic representation and to ensure that no more than a simple
majority of commissioners are of the same political party. All appointing authorities
shall make reasonable efforts to ensure that the commission substantially reflects
the diversity of the jurisdiction (e.g., racial, ethnic, gender, and other diversity).
Vacancies shall be filled for an unexpired term in like manner. No member of [the]
[a] nominating commission may hold any other office under the United States, the
State, or other governmental entity for which monetary compensation is received.
No member shall be eligible for appointment to a state judicial office so long as he
or she is a commission member and for [four] [three] years thereafter.

Commentary
In a demeocratic society it is important that public bodies such as judicial nominat-
ing commissions are broadly representative of the communities they serve. Care
should be taken to ensure that the composition of the commission is reflective of
the geographic and demographic makeup of the state or district and that neither
political party has more than a simple majority of commission members. A bal-
anced commission will include attorneys who can advise on the needs of the court
and the professional qualifications of applicants. Lay members represent the
public and have useful links to the community when screening and investigating
applicants, and their non-legal perspective lends the process credibility and legit-
macy in the eyes of the public. For these reasons, some jurisdictions have opted for
a majority of lay members on the commission. If a judge is a commission member,
s/he should have limited power so as to avoid exercising undue influence over
other commission members. A method for selecting the attorney members is 1ot
specified here since bar organizations vary significantly from state to state. Many
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states hold elections to select the attorney members, while in other states bar
fcaders make the appointments. Members should serve for a period long enough
to enable them to develop sclection skills. No member of a commission should
seek judicial office until a sufficient amount of time has passed to ensure a commis-
sion’s objectivity and preserve public confidence. Large jurisdictions or those with
many vacancies to fill each year may want to expand the number of commissioners
to nine in order to [acilitate the commission’s work of recruiting, screening,
and investigating applcants. Judicial Merit Selection: Current Status, Table I,
at http://wwwjudicialselection.us/judicial_selection_materials/, details commis-
sion composition in jurisdictions with commission-based appointment of judges.

Section ___.03. Terms of Initial Commission Members.

The initial members of [the] {each] judicial nominating commission shall serve for
terms as follows: one lay member and one attorney member for two years, one lay
member and one attorney member for four years, and one lay member and two
attorney members for six years.

Commentary
Comunissioners’ terms are staggered to balance the new perspectives of incoming
members with the expertise and experience of continuing members. Staggered
terms also help deter the development of blocs in the commission; such blocs may
subvert the goal of nominating only the best qualified candidates.

Section __ .04, Reimbursement, Compensation, and Administrative Assistance.
(a) Members of [the] [each] judicial nominating commission shall be reimbursed
for all expenses incurred in carrying out their official duties.

(b) Compensation also may be prescribed by law.

(c) All resources necessary to carrying out [the] [each] commission’s official duties
shall be provided, including staff, equipment, and materials.

Commentary

Offering compensation could help increase commission diversity, as it will provide
an incentive to encourage those with lower incomes, those who must travel a signif-
icant distance, and/or those who would otherwise be reluctant to serve. To foster
an effective commission, essential services must be made available, These services
should include staff support to coordinate commission travel, meetings, confer-
ence calls, and candidate interviews; office services; and any other necessary
support so that commissions receive timely assistance. In some jurisdictions, the
state or local court administrator provides this support; in others, the commission
chair’s administrative assistant coordinates commission activities.

Section ___.05. Powers of the Judicial Nominating Commission.

[The] [Each] judicial nominating commission shall have the power to adopt
written rules to formalize and standardize its procedures for selecting the best qual-
ified nominees for judicial office.
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Commentary

The benefits of standard, written procedures are many. Written rules guide com-
missioners and applicants. They help ensure that all applications are handled
similarly, and reassure the public that the process is fair and will withstand scrutiny.
Written rules governing commissioner ethics have been adopted by a number of
states. Examples include specific provisions requiring disclosure of personal, busi-
ness, or professional relationships with applicants and commissioner recusal in
instances of close relationships; impartiality in selecting nominees; and adherence
to commission confidentality requirements. Alaska, ¥daho, Missouri, Nebraska,
and Rhode Island require new commissioners to take an oath of office.
Additionally, Florida, Hawaii, and Tennessee have adopted specific ethical guide-
lines. Many other states have adopted rules regarding criteria to be used in
evaluating applicants, investigating and interviewing them, and voting for the {inal
nominees, as well as other commission procedures. A number of states post their
written rules on state court websites, Rules may also be laid out in statutory lan-
guage or in a governor’s executive order. For details about various commissions’
written procedural and ethical rules, see the relevant chapters on these topics in
the Handbook for Judicial Nominating Commissioners (AJS: 2004) at hup://wwwjudi-
cialselection.ns/ judicial_selection_materials/.

Alternative retention provisions:

Section ____.08. Retention Elections.

Any judge who seeks additional terms for the same judicial office shall be retained
in office by vote of the clectorate. The retention election shall be nonpartisan, shall
require the affirmative vote of a majority of those voting on the question to retain
the judge, and shall be coupled with a judicial performance evaluation program
that will provide information to voters in retention elections. (See Section __.07
below.}

Commentary

Only one state, New Mexico, requires a supermajority of 57% of votes cast to retain
a “meritselected” judge in office. The nonpartisan court plan, or ment selection,
is designed to initially select the best qualified persons for judgeships, and then
provide appropriate public accountability through uncontested retention elec-
tions. Because of the increasing involvement of interest groups that oppose judges
in retention elections and threaten their decision-making independence, a simple
affirmative majority of votes cast is designed to safeguard that independence.

Section ___.06. Retention by Reappointment.

Any judge who seeks additional terms for the same judicial office shall be retained
in office by a finding of the appointing authority that the judge has served compe-
tently and with integrity.
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Commentary:
The competence of all judges should be periodically reviewed, although methods
of retention may vary. In some jurisdictions it may be preferable to hold retention
elections, in others to allow the appointing authority (usually the governor) to
make the retention decision. Regardless of the form it takes, judicial retention
should be designed (o ensure that only qualified judges remain on the bench. A
judicial performance evaluation program (see Section __.07) may be implemented
te inform the reappointing authority’s decision.

Section ___.07. Retention Evaluation of Justices and Judges.

The [supreme court] [judicial council] shall establish, after public hearings, a
process for evaluating judicial performance for all justices and judges who file a
declaration to be retained in office, and shall provide information gathered in the
evaluation process [to the public at a time reasonably prior to the election, but in
no event less than 60 days before the election] [to the reappointing authority]. The
rules governing the evaluation process shall include written performance criteria
and call for performance reviews that survey opinions of persons who have knowl-
edge of the justice’s or judge’s performance. The public shall have a full and fair
opportunity to participate in the evaluation process.



II.

IMPLEMENTING A COMMISSION PLAN FOR
APPOINTMENT TO OFFICE

Rule _ . JUDICIAL NOMINATING COMMISSION

Rule ___.01, Written rules.
[Thel [Each] commission shall adopt written rules that formalize and standardize
all operating procedures and ethical practices.

Commentary

If the commission does not have written ethical and procedural rules and explicit,
measurable selection criteria, commissioners should develop and adopt them, The
use of written, uniform rules reassures the public and potential applicants that the
process is designed to treat all applicants equally and to nominate the best qualified
persons. A copy of the rules should be given to all applicants and made available to
the public on request, by posting on a court website, distributing through the media,
or disseminating in a manner best suited to the jurisdiction. The commission rules
should explicitly address, for example, situations that pose a conilict of interest to a
commissioner, such as when a business or law partner or a close relative applies for a
judgeship. Commission rules should also clarify the confidentiality of commission
proceedings such as deliberations and voting. For detailed instruction on commis-
sion ethics and examples of ethics provisions adopted by various commissions across
the country, see Chapter 1: Ethics, in the FHandbook for Judicial Nominating Commissioners
at http://wwwjudicialselection.us/judicial_selection_materials. Subsequent chapters
address the importance of the organizational meeting, measurable evaluative crite-
ria, screening and investigation of applicants, interviewing candidates, voting for the
nominees, and submitting the names to the appointing authority.

Rule ___.02. Vacancy.

The commission shall meet and submit a Iist of no more than five nor less than two
persons best qualified for the judicial office to the governor within 60 days of the
occurrence of a vacancy.

Commentary
Commigsions in most jurisdictions submit between two and five names to the
appointing authority. For a comparative overview, see Judicial Merit Selection: Crrrent
Status, Table 3, at http://www judicialselection.us/judicial_selection_materials/.
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Rule __ .03, Quormm.
The commission cannot act umless a quorum exists. A quorum consists of a major-
ity of the commission plus one.

Commentary
In light of the importance of the nominating commission’s role in judicial sclec-
tion, more than a simple majority of commission members should participate in
the commission’s deliberations and decision making.

Rule __.04. Chair.
The chair shall convene and preside at all meetings, When the chair is absent, the
commission shall choose a member to act as temporary chair,

Commentary
The role of the chair is to call commission meetings, keep commission members
notified of commission business, act as a spokesperson for the commission,
monitor commission activities, and ensure that all commissioners and applicants
abide by commission rules,

Rule ___.05. Open meetings.

(a) All organizational meetings of the judicial nominating commission shall be
open to the public. An “organizational meeting” is an initial meeting to discuss the
commission’s procedures and requirements for the vacancy. The commission shall
make available copies of its written rules. A notice outlining the topics to be dis-
cussed should be given to the public 72 hours prior to the meeting. Public
participation should be encouraged at each organizational meeting.

(b)y All final deliberations of the judicial nominating commission shall be secret
and confidential.

(¢} The confidentiality of other proceedings of the judicial nominating commis-
sion shall be determined by commission rule.

Commentary
Among states that use judicial nominating commissions, what is treated as confi-
dential and what is made public (applications, interviews, deliberations, voting)
varies greatly. For more information on state practices, see fudicial Merit Selection:
Current Status, Table 4, at http://www,judicialselection.us/judicial_selection_mate-
rials/. Finding the appropriate balance between preserving the privacy of judicial
applicants and providing transparency in the screening process is one of the great-
est challenges that nominating commissions face. Applicants should be protected
from public scrutiny regarding their private lives and from public embarrassment
that could result from failure to receive a nomination. At the same time, the public
should have sufficient knowledge of the nominating process to maintain confi-
dence in that process. Commission proceedings should be as open as possible.
However, the final deliberations and selection of nominees should remain confi-
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dential to encourage free and open discussion of the candidates’ qualifications. To
preserve confidentiality of these proceedings, some states may need to exempt the
final deliberations from the state Open Meetings Act.

Rule ____.06. Publicity.

When a judicial vacancy occurs or when it is known that a vacancy will occur at a
definite date, the chair shall publicize the vacancy and solicit the submission of
names of qualified individuals by press release to the media; notice to state, local,
women, and minority bar associations; and posting in the courthouse[s] of the
[state] {district] [circuit].

Commentary
These requirements are minimal and should be supplemented with active
recruitment techniques. Special effort should be made to circulate the notice of
vacancy to women and minority bar associations and organizations of public-
sector attorneys.

Rule ___ .97. Recruiting applicants.
Commissioners shall recruit qualified individuals to apply for judicial appointment.

Commentary

If the commission reflects the geographic and demographic makeup of the juris-
diction, its members will have links to various communities. Therefore, in a
further effort to broaden and diversify the applicant pool, commissioners
should seek out and encourage applications from highly qualified individuals
who might not actively seek a judicial appointment. See Chapter 4: Notice of
Vacancy and Recruitment, in the Handbook for Judicial Nominating Commissioners
at http://www.judicialselection.us/judicial_selection_materials/. However, it is
imperative that commissioners indicate to recruited applicants that they are
soliciting applicants on behalf of the entire commission, and that the recruited
applicant will be subject to the same evaluative scrutiny as other applicants.

Rule ___.08. Submitting names of nominees to the appointing authority.

{a) The names of nomineces shall be submitted to the appointing authority in
aiphabetical order,

(b) A memorandum may accompany the list of nominees and may state facts con-
cerning each of the nominees listed.

{c) Upon submission of the names to the appointing authority, the appointing
authority shall make the names public and public comment shall be encouraged.

Commentary
Once the names of nominees are submitted to the appointing authority, the com-
mission may provide additional information only on request of the appointing
authority. The commission’s written rules should address how the commission
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responds to any post-nomination communications from the appointing authority.
If the commission would like to provide supplemental background information on
the nominees, it may do so in a2 memo without indicating any commission prefer-
ence. A substantial majority of states also allow for public comment at this point in
the selection process. This is the point at which public preferences are appropri-
ately voiced. By providing the opportunity for public participation, the appointing
authority also fosters public confidence in the final appointment.

Rule .09, Candidacy and selection of commission members.
(2) Any Individual wishing to serve on the judicial nominating commission can
declare his or her candidacy as follows:
Any person may be considered for an attorney position by declaring his or her
candidacy in writing to the __ at ____, if that person has been a resident of this
state for 3 years and is licensed to practice Iaw in this state,
Any person may be considered for a lay position by declaring his or her candi-
dacy in writing to the governor’s office at ___, if that person has been a resident
of this state for 3 years,
{b) Declarations of candidacy must be submitted within 30 days after publication
of notice of the vacancy and should be accompanied by descriptions of the candi-
dates’ qualifications for service on the commission.
{c) A commission member’s term shall commence on ____, the day of appointment.
A commissioner may remain on the commission until his/her replacement has
actually been appointed.

Commentary
The process for declaring an interest in serving on the judicial nominating com-
mission should be open and accessible. A residency requirement of three years’
duration has been included to ensure that commissioners have knowledge of the
state and the community.

For those states using retention elections add:
Rule __.10. Judicial retention baliot.

A separate nonpartisan judicial ballot shall be designed for each judicial district in
which a justice or judge is seeking an additional term. The ballot shall be divided

into ___ parts corresponding to the court to which the candidate is seeking to be
retained. Within each part the ballot shall read:
“Shall ____ be retained as [justice] [judge] of the ____ court for ___ years?
Yes ___ No”

Rule __ .11. Commissioner education.

Every {two)] {three] years, the [commission chair] [state court administrator} shall
conduct an educational program for commissioners in which the mission of the
judicial nominating commission{s] and [its] [their] policies and procedures are
thoroughly reviewed and discussed.
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Commentary

It is important that commissioners have the opportunity periodically to step back
from their work to assess what they are doing and how they are doing it. Given that
most commissioners have staggered terms, an educational program every two or
three years will orient new commissioners to the process, and give experienced
commissioners time to reflect on their past work. Commissioners can discuss
ethical and procedural challenges they have encountered and whether or how they
need to revise their rules to meet those challenges. If a state has an appellate com-
mission and a number of local ones, comumissioners can discuss and learn from the
challenges and successes of members of other commissions, Finally, education rein-
forces the commission’s role as an independent body with a mission to nominate
the best qualified candidates for judgeships.



I1I.

ESTABLISHING A PERFORMANCE EVALUATION
PROGRAM FOR RETENTION IN OFFICE

Section ___, Judicial Performance Evaluation for Retention in Office

Section ____.01. Purposes.
These provisions are intended to establish a judicial performance evaluation
program that will (1) provide fair, responsible, and constructive information about
Jjudicial performance [to persons voting on the retention of justices and judges] [to
the authority responsible for reappointing justices and judges]; (2) facilitate self
improvement of all such justices and judges; and (3) ensure judicial integrity and
competence. Any commission established under these provisions also may conduct
midterm evaluations of judges not then standing for retention.

Commentary
Judicial performance evaluation programs are and should be designed for the pur-
poses of reaffirming the integrity and competence of the judiciary. At the same
time, such programs should be implemented in a manner that preserves judicial
independence. The evaluation process should be designed so as to avoid partisan,
political, and other external influences that could undermine these fundamental
goals. To that end, judges should be evaluated according to whether they demon-
strate the qualities that all judges should possess—e.g., knowledge of the law,
impartiality, professionalism—rather than whether they make decisions with which
the public agrees. Judicial performance evaluation programs have additional ben-
efits as well, in that they may identify the need for and improve the content of
judicial education programs and increase public awareness of the work of the judi-
ciary.

Section ____.02. Appeilate Commission on Judicial Performance Evaluation.

The periodic evaluation of appellate judges subject to retention shall be conducted
by the Appellate Commission on Judicial Performance Evaluation. The appoint-
ment of commissioners and the activities and operations of the commission shall
be governed by the following provisions:

{a) Appointment of Commissioners: The commission shall consist of nine {9) members
appointed by the [supreme court] [judicial council]. There shall be adequate rep-
resentation of laypersons on the commission, but at least five members of the
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commission shall be attorneys. The appointing authority shall make reasonable
efforts to ensure that the commission substantially reflects the diversity of the juris-
diction (e.g., racial, ethnic, gender, and other diversity). Commission members
shall choose one of their number to serve as chair.

(b) Terms. All members of the commission shall serve staggered terms of four years
except that, of those first appointed, four members shall serve terms of two years.
No member may serve more than two terms. A member appointed to fill an unex-
pired term shall serve the remainder of that term.

{c) Powers and Duties of the Commission. The powers and duties of the commission
shall be as follows:

(1) To develop techniques for evaluating all justices and judges subject to retention
on relevant performance criteria which include, but are not limited to, legal ability,
integrity and impartiality, communication skills, professionalism and tempera-
ment, and administrative capacity.

(2) To assist trial court commissions in identifying additional evalwation criteria
appropriate for trial judges;

{3) To develop uniform statewide evaluation procedures;

{4) To develop performance evaluation surveys of lawyers, jurors, litigants, other
Jjudges, court personnel, and others who have recently had direct contact with jus-
tices and judges;

{5) To employ agents to distribute, collect, and tabulate surveys;

(6) To produce and distribute to [the public] [the authority responsible for reten-
tion] no later than {60 days before the retention election] {[90] [120] days before
the judge’s term expires] pertinent information concerning each justice or judge
subject to retention,

(7) To develop a procedure for justices and judges to receive and respond to their
evaluation reports before they are made public.

(8) To promulgate, subject to approval by the [supreme court] [judicial council],
rules necessary to implement the provisions of this legislation.

Optional provision for midterm evaluations:

(9) To conduct confidential midterm evaluations of the performance of appellate
judges not then standing for retention. The results shall be shared only with the
reviewed judge and an appropriate supervising judge or justice as determined by
the commission.

Commentary
The size of currently operating commissions varies substantially, from 7 to 30
members. One factor that should be considered in determining the size of the
commission is the number of judges to be evaluated. Commissions should also be
large enough to represent the demographic and geographic diversity of the juris-
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diction. The process for appointing commissioners varies from state to state. While
most states call for a single appointing authority, others allow multiple entities
(e.g., the governor, legislative leaders, the bar) to nominate and/or to appoint
commission members. To prevent political or special interests from influencing the
composition or work of the commission, commission members should be
appointed by a single authority within the judicial branch. IMaving a single appoint-
ing authority should also facilitate diversity on the commission.

These criteria represent qualities that all justices and judges should possess and
demonstrate. Justices and judges demonstrate their “legal ability” in their legal rea-
soning skills and knowledge of substantive and procedural law. “Integrity and
impartiality” is evidenced by the fair and respectful treatment of all litigants, the
avoidance of impropriety and the appearance of impropriety, and the rendering of
decisions based solely on law and fact. “Communication skills” encompass the
ability to communicate effectively orally and in written orders and opinions.
Justices and judges demonstrate their “professionalism” not only in the courtroom
and in their chambers, but also in the legal community and in the public arena.
Their “temperament” is indicated by the extent to which they treat those with
whom they interact with courtesy and patience. “Administrative capacity” repre-
sents control over judicial proceedings, docket management and timely case
disposition, and effectiveness in dealing with other participants in the judicial
process. Performance evaluation criteria should also address particular skilis
required for the level of court on which a justice or judge sits (trial or appellate)
and knowledge required for justices or judges of courts with specialized jurisdic-
tion. Evaluation criteria should not include whether justices and judges make
decisions that have political or popular support. The commission should take
appropriate steps (e.g., developing a website) to make the public aware of the eval-
vation program and to allow public comment. When the commission receives
written information from an identified individual who has had recent direct
contact with a justice or judge being evaluated, the commission should share that
information with the justice or judge if it is considered in the evalnation.

Section ___.83. Trial Court Commissions on Judicial Performance Evaluation.

(a) Appointment of Commissioners: There is hereby established in each judicial [dis-
trict} [circuit] a trial court commission on judicial performance evaluation, Each
such commission shall consist of nine (9) members appointed by the [supreme
court} [judicial council]. There shall be adequate representation of laypersons on
the commission, but at least five members of the commission shall be attorneys.
Appointing authorities shall make reasonable efforts to ensure that the commis-
sion substantially reflects the diversity of the jurisdiction (e.g., racial, ethnic,
gender, and other diversity). Commission members shall choose one of their
number to serve as chair.
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(b) Terms. All members of the commission shall serve staggered terms of four years
except that, of those first appointed, four members shall serve terms of two years.
No member may serve more than two terms. A member appointed to fil an unex-
pired term shall serve the remainder of that term.

(¢) Powers and Duities of the Commissions. In addition to other powers and duties con-
ferred on the trial court commissions by this legislation, a trial court commission
has the following powers and duties:

(1) To oversee the distribution of questionnaires and interview judges under the
state commission’s direction;

(2) To produce and distribute [to the public] [to the authority responsible for
retention] no later than [60 days before the retention election] {90/120 days
before the judge’s term expires] pertinent information concerning each judge
subject to retention.

Optional provision for midterm evaluations:

(3} To conduct confidential midterm evaluations of the performance of trial court

judges not then standing for retention. The results shall be shared only with the
reviewed judge and an appropriate supervising justice or judge as determined by
the commission.

Section ___.04, Dissemination of Performance Evaluations of Justices and Judges.
(a) The state appellate commission and each trial court commission shall conduct
an evaluation of each justice or judge who is subject to retention. Evaluations shall
be completed and a narrative profile prepared for communication to the justice or
judge no later than thirty days prior to the last day on which a justice or judge can
declare his or her intent to stand for retention. The justice or judge shall have the
opportunity to meet with the appropriate commission or respond in writing to the
evaluation, at his or her discretion, no later than ten days following receipt of such
evaluation. If such a meeting is held or response is made, the commission may
revise ils evalnation.

(b) After the requirement in paragraph (a) is met, a factual report concerning
each justice or judge subject to {retention election shall be released to the public]
[reappointment shall be given to the authority responsible]. The report shall
include a narrative summary of the evaluation findings, and shall state whether the
judge meets or fails to meet performance criteria.

Commentary
In some jurisdictions, the commission also makes a recommendation to the public
or to the authority responsible for retention as to whether the judge should be
retained or not retained.
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Section ___.05. Administrative Assistance.

(a) All resources necessary to carrying out [the] [each] commission’s official duties
shall be provided, including staff, equipment, and materials.

(b) Commission members shall receive no compensation, but shall be reimbursed
for all reasonable expenses incurred in carrying out their official duties.

Section ___.06. Privilege and Immunity.

All documents and information obtained by or submitted to the committee and alfl
results of judicial evaluations are absolutely privileged, and no lawsuit predicated
thereon may be brought. Statements made to the commission are absolutely privi-
leged, provided, however, that this absolute privilege does not apply to statements
made in any other forum. Members of the committee and staff shall be immune
from suit and liability for any conduct in the course of their duties.



IV.

IMPLEMENTING A PERFORMANCE EVALUATION
PROGRAM FOR RETENTION IN OFFICE

Rule . JUDICIAL PERFORMANCE EVALUATION

Rade __.01. Meetings, Majority, Minutes.

The commission shall meet at the call of the chair and shall conduct no business
except upon the attendance of at least five members. Members shall be permitted
to attend and participate in meetings by telephone or videoconference. All meet-
ings shall be open to the public except as provided in Rule ___.03 below. All actions
shall require a majority vote of those present, except for a determination of
whether a justice or judge meets or fails to meet performance criteria. That deter-
mination shall require a majority vote of the commission. Except for the
requirements of Rule .03, minutes of meetings of the commission shall be con-
sidered public documents.

Commentary
If the commission is empowered to make a retention recommendation, such action
should also require a majority vote of the commission.

Rule ____.02. Executive Session,

The conmmission shall meet in executive session at the time of (1) presentation
and discussion of a judge’s written response or the results of any interview with
a justice or judge concerning the commission’s dralt evaluation; (2) discussion
of whether a justice or judge meets or fails to meet performance criteria; and
(3) voting on whether the narrative report shall say the justice or judge meets or
fails to meet performance criteria. The commission may meet in executive
session at any other time upon two-thirds vote of commission members then in
attendance. The substance of deliberations in executive session shall be confi-
dential.

Rule .03, Removal of Commissioners.

Any member may be removed from the commission by the [chief justice] [judicial
council] for conduct that substantially interferes with the performance of the com-
mission’s duties.
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Rule ___ .04, Commissioner Impartiality and Disqualification.

(2) A commissioner shall perform his or her duties in an impartial and objective
manner.

(b} A commissioner is disqualified from taking any action with respect to a justice
or judge who is a family member, spouse, or domestic partner within the third
degree of consanguinity, or a justice or judge who was a commissioner's business
associate, attorney, or client within the preceding four years.

(¢) A commissioner shall disclose to the full commission any relationship with a
justice or judge being evaluated, whether business, personal, or attorney-client, or
any other cause for conflict of interest, and the cominission shall determine
whether a commissioner shall be disqualified.

(d) A commissioner shall promptly report to the full commission any information
conveyed to him or her concerning any justice or judge under review. The comnis-
sioner also shall promptly report to the full commission any attempt by any person
or organization to influence him or her other than by fact or opinion.

(e) No commissioner shall complete a survey for any justice or judge.

Rule .05, Data Collection.

(a) The commission [shall] [may] employ a qualified contractor whose duty it shall
be to prepare the surveys referred to herein, process the survey responses, and
compile the statistical reports of the survey results in a manner that will ensure the
confidentiality and accuracy of the process.

(b) The commission also may formulate a justice’s or judge’s self-evaluation ques-
tionnaire, contact the state’s judicial conduct commission, interview the reviewed
justice’s or judge’s colleagues on the bench, and seek other relevant information
that will ensure a full and fair evaluation process.

Commentary
Additional sources of information that may be used in the evaluation process
include case management statistics, courtroom observation, and participation in
mandatory judicial education,

Rule ___.06. Confidentiality and Disclosure of Records.

(a) All information, completed survey forms, letters, notes, memoranda, and other
data obtained and used in the course of any judicial performance evaluation shall
be strictly confidential and shall not be disclosed by any commissioner, stafl person,
or agent except as provided herein. All survey forms and other evaluation informa-
tion shall be anonymous.

{b) Under no circumstances shall the data collected or the results of the evaluation
be used to discipline an individual justice or judge or be disclosed to authorities
charged with disciplinary responsibility, unless required by law or by the state’s
code of judicial conduct.

{c} Notwithstanding the foregoing, information disclosing a criminal act may be
provided to law enforcement authorities at the direction of the supreme court.
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Requests for such information in the possession of a commission shall be made by
written petition setting forth the specific information needed. All information and
data provided to law enforcement authorities pursuant to this paragraph shall no
longer be deemed confidential.



APPENDIX

ESTABLISHING A COMMISSION PLAN FOR
APPOINTMENT TO OFFICE BY EXECUTIVE ORDER

Commentary
As noted in Part I, the stability of a constitutional or statutory plan is preferable,
but if such a plan is not in place, governors and other appointing authorities may
establish a commission plan by executive order. The following provisions lay out
the essential components of an executive order establishing a commission plan,
leaving some aspects to the discretion of the appointing authority. Accompanying
commentary provides an overview of existing executive order-based plans.

I, , [Governor] [Mayor} of the [State] [City] of , desiring to
maintain the highest quality of justice in [State} [City], establish a Judicial
Nominating Commission to nominate the best qualified lawyers through a fair and
open process that promotes a judiciary representative of the racial, ethnic, gender,
and other diversity of [State] [City].

Section 1. Nomination and Appointment.

The [Governor} [Mayor] shall fill any vacancy in an office of _____ court justice or
. court judge by appointing one person nominated by the judicial nominating
commission {for the district/circuit where the vacaney occurs]. The judicial nomi-
nating commission shall nominate no more than ___ nor less than ____ best
qualified persons for each vacancy.

Optional provision for filling interim vacancies only:

Section 1. Nomination and Appointment,

The [Governor] [Mayor] shall fill an interim vacancy in an office of court
Jjustice or court judge by appointing one person nominated by the judicial
nominating commission [for the district/circuit where the vacancy occurs]. The
judicial nominating commission shall nominate no more than ___ nor less than
_ best qualified persons for each vacancy.

Commentary
In jurisdictions with commission plans established by executive order, the number
of nominees submitted to the appointing authority varies from 2 to 7. For more
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information, see fudicial Merit Selection: Current Status, Table 3, at http:/ /www.judi-
cialselection.us/judicial_selection_materials/.

Section 2. Judicial Nominating Commission.

{a) [The] [Each] judicial nominating commission shall consist of members
appointed by the [Governor] [Mayor]. Commission members shall serve ___-year
terms at the pleasure of the [Governor] [Mayor]. Appointments and elections to
the commission[s] shall be made with due consideration to [geographic] [commu-
nity} representation and without regard to political affiliation. The [Governor]
{Mayor] shall make reasonable efforts to ensure that the commission substantially
reflects the diversity of the jurisdiction (e.g., racial, ethnic, gender, and other diver-
sity}. No member of [the] [a] nominating commission may hold any other office
under the United States, the State, or other governmental entity for which mone-
tary compensation is received. No member shall be eligible for appointment to a
state judicial office so long as he or she is 2 commission member and for ____years
thereafter.

Commentary

In a democratic society it is important that public bodies such as judicial nominat-
ing commissions be broadly representative of the communities they serve. Care
should be taken to ensure that the composition of the commission is reflective of
the demographic makeup of the jurisdiction. No member of a commission should
seek judicial office until a sufficient amount of time has passed to ensure a commis-
sion’s objectivity and preserve public confidence. In states with commission plans
by executive order, the size of the nominating commissions varies from 9 to 21
members. Governors appoint most or all commission members in these states, with
the state bar association appointing some members in some states. Under most
executive order plans, commission members serve terms of up to three years
and/or at the governor’s discretion. For more information, see Judicial Merit
Selection: Current Status, Tables 1 and 2, at http://wwwjudicialselection.us/judi-
cial_selection_materials/.

Section 2. Reimbursement and Administrative Assistance,

(a) Members of {the] [each] judicial nominating commission shall be reimbursed
for all expenses incurred in carrying out their official duties.

(b) All resources necessary to carrying out [the] [each] commission’s official
duties shall be provided, including staff, equipment, and materials.

Commentary
To foster an effective commission, certain minimal services should be made avail-
able. These services should include staff support to coordinate cominission travel,
meetings, conference calls, and candidate interviews; office services; and any other
necessary support so that commissions receive timely assistance.
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Section 4. Powers of the Judicial Nominating Commission.

[The] [Each] judicial nominating commission shall have the power to adopt
written rules to formalize and standardize procedures for selecting the best quali-
fied nominees for judicial office.

Commentary
In some states with executive order plans, procedural rules are provided in the
executive orders. In others, commission chairs or members adopt their own rules.

Section 5. Vacancies.,

Within _____ days of the occurrence of a vacancy, the judicial nominating commis-
sion shall meet and submit a list of not more than ____ nor less than ___ best
qualified candidates for the judicial office.

Commentary
Some executive order plans require the commission to submit the list of nominees
within a certain timeframe, ranging from 60 to 90 days, following the announce-
ment of the vacancy. For more information, see Judicial Merit Selection: Churrent
Status, Table 3, at hup://www.judicialselection.us/judicial_selection_materials/.

Section 6. Quorum,
The comrmission cannot act unless a quorum exists. A quorum consists of a major-
ity of the commission plus one.

Commentary
In light of the importance of the nominating commission’s role in judicial selee-
ton, more than a simple majority of commission members should participate in
the commission’s deliberations and decision making.

Section 7. Chair.
The [Governor] [Mayor] shall appoint one commission member to serve as chair

Commentary
The role of the chair is to order commission meetings, notify commission members
of comrmission business, and act as a spokesperson for the commission.

Section 8. Publicity.

When a judicial vacancy occurs or when it is known that a vacancy will occur at a
definite date, the chair shall publicize the vacancy and solicit the submission of
names of qualified individuals by press release to the media; notice to state, local,
women, and minority bar assoctations; and posting in the courthouse[s] of the
[state] {district/circuit].
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Commentary
These requirements are minimal and should be supplemented with active recruit-
ment techniques.

Section 9. Open Meetings.

(a} All organizational meetings of the judicial nominating commission shall be
open to the public. An “organizational meeting” is an initial meeting to discuss the
commission’s procedures and requirements for the vacancy. A notice outlining the
topics to be discussed should be given to the public 72 hours prior to the meeting.
Public participation should be encouraged at each organizational meeting.

(b) All final deliberations of the judicial nominating commission shall be secret
and confidential.

(¢) The confidentality of other proceedings of the judicial nominating commis-
sion shall be determined by commission rule.

Commentary
Commission proceedings should be as open as possible. The {inal deliberations
and selection of nominees should remain confidential to encourage free and open
discussion of the candidates’ gualifications. To preserve confidentiality of these
proceedings, some states may need to exempt the final deliberations from the state
Open Meetings Act.

Section 10. Submitting Names of Nominees to the {Governor] [Mayor].

(a} The names of nominees shall be submitted to the [Governor] [Mayor] in
alphabetical order.

(b) A memorandum may accompany the list of nominees and may state objective
facts concerning each of the nominees listed.

(c) Upon submission of the names to the {Governor] [Mayor] , the [Governor]
fMayor] shall make the names public and shall encourage public comment.

Commentary

Once the names of nominees are submitted to the appointing authority, the com-
mission should provide additional information only on request of the appointing
authority. If the commission would like to provide supplemental background infor-
mation on the nominees, it may do so in a memo without indicating any
commission preference. A substantial majority of states also allow for public
comment at this point in the selection process. By providing the opportunity for
public participation, the appointing authority can foster public trust in the final
appointment,



THE AMERICAN JUDICATURE SOCIETY’S
ELMO B. HUNTER CITIZENS CENTER
FOR JUDICIAL SELECTION

The American Judicature Society (AJS) works to maintain the independence and
integrity of the courts and increase public understanding of the justice system. AJS
is a ponpartisan, nonprofit organization with a national membership of judges,
lawvers, and other citizens interested in the administration of justice.

AJS’ Elmo B. Hunter Citizens Center for Judicial Selection was founded in 1991 to
further the American Judicature Society’s historic interest in judicial selection
issues. The Hunter Center provides nonpartisan public education and ouireach,
conducts appiied research, and offers expertise and assistance in support of judi-
cial selection reform. The Center serves its core audiences—state court
administrators, lawmakers, the media, the legal and academic communities, and
court reform organizations—in a number of ways:

* Maintaining the Judicial Selection in the States website (www,judicialselec-
tion,us), the leading resource for information about the selection and
retention of judges nationwide,

» Conducting groundbreaking research on such topics as demographic diverx-
sity in the merit selection process, the prevalence of midterm appointments
in states that utilize contestable elections for judicial office, and the use of
nominating commissions by U.S. senators to identify potential nominees
for federal judgeships.

¢  Working with other courtrelated organizations to increase public aware-
ness of, and involvement with, state justice issues through forums and
public discussions. The Center convened the first national forum on judi-
cial selection in Washington, D.C. in 2000. A follow-up program was held in
Birmingham, Alabama in 2006. A symposium on federal judicial selection
was held in Washington, D.C. in 2002.

e Monitoring and providing assistance to grassroots judicial reform efforts in
the states. Center staff works closely with state-based reform groups to
promote the adoption of judicial merit selection.

o Educating international visitors on methods of judicial selection in the
United States and their respective implications for judicial independence
and accountability.

e Organizing meetings and conferences for AJS members and others on judi-
cial selection topics of current interest. In 2006, AJS presented a program
on rethinking strategies for judicial selection reform.
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American Judicature Society

Publications and resources offered by the Hunter Center include the following:

®

Model Judicial Selection Provisions, revised in 2008, offer exemplary language
for establishing judicial nomination and evaluation processes of the highest
quality and represent AJS policy as to the “best practices” in selecting,
retaining, and evaluating judges.

Judicial Selection in the States: How It Works, Why It Maiiers is a guide prepared
for state legislators to promote greater understanding of the complex and
critical issue of selecting state court judges.

Judicial Merit Selection: Current Status is a detailed description of selection
provisions in states with “merit selection,” or commission-based appoint-
ment, of judges at some level of court.

Judicial Selection in the States: Appellate and General Jurisdiction Courts is a set of
tables that provide basic information about the initial selection and subse-
quent retention of state judges.

Judicial Selection Reform: Examples from Six States examines successful judicial
selection reform efforts in six states, discussing the nature of each reform
and its implementaton in other states, the events that provided the
impetus for reform, and the actors who were instrumental in bringing
about the reform.

Judicial Selection in the United States: A Special Report describes the historical
evolution of judicial selection in the U.S.

Handbook for Judicial Nominating Commissioners, 2nd Edition leads commis-
sioners through each step of the nominating process——getting organized,
establishing evaluative criteria, publicizing the judicial vacancy, investigat-
ing and screening applicants, interviewing, voting, and submitting names to
the appointing authority. The revised and updated 2nd edition offers two
expanded chapters that address specific ethics considerations and privacy
and confidentiality concerns.

Merit Selection: A Review of the Social Scientific Literature synthesizes existing
social science research on “merit selection” of judges.

Research on Judicial Selection is a two-volume, peer-reviewed series featuring
studies of unexplored and under-explored aspects of judicial selection.
Ensuring Judicial Excellence is a video that describes the benefits of judicial
merit selection through interviews with voters, judges, attorneys, and judi-
cial nominating commissioners.

Judicial Selection in the United States: A Compendium of Provisions is a compila-
tion of state statutory and constitutional provisions relating to judicial
selection.
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West Virginia intermediate Court

Estimated Cost
One Location

FOR DISCUSSION ONLY

1 Court Location

Amount FTE Cost
Judges Average Estimated Salary $120,000 7 $840,000
Employee Benefits (41%) 344,400
Law Clerks Average Estimated Salary 75,000 14 1,050,000
(2 per judge) Employee Benefits (41%) 430,500
Judicial Executive Assistants Average Estimated Salary 60,000 14 840,000
(2 per judge) Employee Benefits (41%) 344,400
Deputy Clerks Average Estimated Salary 45,000 7 315,000
(1 per judge} Employee Benefits (41%) 129,150
Security Personnel Average Estimated Salary 60,000 7 420,000
{1 per judge) Employee Benefits (41%) 172,200
Court Reporter Average Estimated Salary 45,528 1 45,528
Employee Benefits (41%) 18,666
information Services Average Estimated Salary 50,000 5 250,000
{one centralized office) Employee Benefits (41%) 102,500
Court Administrator Average Estimated Salary 100,000 1 160,000
Employee Benefits (41%) 41,000
Additional Administrative Staff Average Estimated Salary 45,000 3 135,000
{payroll, purchasing/procurement) Employee Benefits (41%) 55,350
Law Library Average Estimated Salary 48,000 g 384,000
Employee Benefits (41%) 157,440
Other Annual Expenses 850,000
Other Current Expenses/Mtce 450,000
Rent (18,425 square feet based on 67 FTEs) 331,650
Estimated Annual Cost 67 $7,806,784
Estimated Onetime Expenses
Site Renovations [wiring, server closets) 137,500
Furniture (55,000 per FTE} 335,000
Fixtures & Equipment (computers, monitars, printers, copiers) $5,000 per FTE 335,000
Estimated 1st Year Cost 67 $8,614,284
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